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Plaintiffshave filed suit against eighteen defendants, seeking to recover for injuries
sustained as a result of exposure to lead based paint under theories of negligence and the
Consumer Protection Act." Three of those defendants have filed Motions to Exclude and
Motions for Summary Judgment. For the reasons stated below, those motions will be

granted.

Theoriginal complant wasfiled on January 2, 2007 by plaintiff Lauretta Blakeonly,
and before it was served on any of the three defendants who filed the motions that are the

subject of this opinion,” on December 18, 2007, she filed an Amendment by Interlineation

! Plaintiff’sinitial Complaint brought suit against thirteen defendants and five were added by
subsequent amendments. Several defendants have been dismissed by prior Motions. Plaintiffs
have not completed service against several others.

2 Only three defendants were served prior to the First Amendment by Interlineation. They were:
Alvin Myerberg, Glen OraApartments, and Panda Properties. Myerberg and Glen Orawere granted
summary judgment on October 26, 2007. Ronald Bell filed aletter for Defendant Panda Properties
stating that Panda Properties filed bankruptcy on February 10, 1992 and no longer is an ongoing
business. The letter is docketed as an answe to the Complaint; however, the Court isissuing an
order to strike the answer because Rule 2-131(a) providesthat a party other than an individual may
enter an appearance only through counsel.



adding her siblings, William Blake and James Blake, and her mother, Couretta Blake, as

additional plaintiffs?

Before the Court is defendant Agamemnon Mourges (hereinafter “Mourges’)’s
Motion to Exclude Plaintiffs’ Delinquent Expert Reports, Disclosures, and Opinions
(hereinafter “Motion to Exclude”) and Motion for Summary Judgment as to 2119 N.
Dukeland Street, and defendants NRM, Inc. (hereinafter “NRM”) and Randy Klotzman
(hereinafter “Klotzman”)’s M otion for Summary Judgment or in the Alternative to Exclude
Certain Expert Witness Opinions as to 2928 Garrison Boulevard. Defendants NRM and
Klotzman also adopted Mourges’ Motion to Exclude. A hearing was held on the Motions

on September 30, 2009.

The Motions to Exclude

Four days after the end of discovery, Defendant Mourgesfiled his Motionto Exclude
allegingthat, with oneexception, plaintiffs’ expertsand their reportsand opinions should be
excluded from trial because plaintiffs failed to make timely disclosures and M ourges is
prejudiced as aresult. Mourges specifically objected to the timing of areport of economist
Michael Conte, which was produced on June 23, 2009 and delivered to defendants on July
2, 2009, eight days before the close of discovery. Dr. Conte’'s report quoted from other
expert reports, which had not been produced as of the date the Motion was filed. Mourges
argued that Dr. Conte’'s report as well as the Klein and Lieberman reports and opinions

referenced in Dr. Conte’ sreport, “not be considered in further motion or trial proceedings.”

® The Interlineation also added two more defendants and additional counts against all defendants
on behalf of Couretta, William, and James Blake. Plaintiffsfiled a Second Amendment by
Interlineation on March 12, 2009, which added three more defendants. The three defendants
added are not parties to the motions currently being considered by the Court.
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In their Opposition, plaintiffs argued that they sent expert disclosuresin the form of
lettersin January and February 2009, that Mourges has had since January and February to
depose those experts, and that Mourges, therefore, was not prejudiced by any recent
disclosures. In reply, defendant Mourges argued that the January and February letters
“simply reiterate boiler plate, generic blurbs regarding each expert,” and that “these are the
same boiler plates issued [by all plaintiffs who are represented by this law firm] in every
single case.” Mourges also pointed out in his Reply that after the Motion to Exclude was
filed plaintiffs, on July 16, 2009, produced areport from Dr. Klein on three plaintiffs and,

on July 17, 2009, produced areport by Dr. Lieberman on Lauretta Blake.

Maryland Rule 2-402(g)(1)(A) governsthe scope of expert disclosuresin responseto

interrogatories. The rule provides:

“A party by interrogatories may require any other party to
identify each person, other than a party, whom the other party
expects to call as an expert witness at trial; to state the subject
matter on which the expert is expected to testify; to state the
substance of the findings and the opinions to which the expert
IS expected to testify and a summary of the grounds for each

opinion; and to produce any written report made by the expert
concerning those findings and opinions.”

Under the initial Scheduling Order issued on May 14, 2007, “Expert designations shall
include all information specified in Rule 2-402(f)(1)(A) and (B),”* and plaintiffs were
requiredto respondto all interrogatory requests concerning expertfindings and opinions and
complete and serve psychometric testing results of the minor plaintiffs no later than
November 15, 2007. By joint motion to modify that date was changed to October 10, 2008.

All discovery wasto be completed no later than July 10, 2009, all dispositive motions were

* After the initial Scheduling Order was entered, Rule 2-402 was amended, effective January 1,
2008, at which time the former Rule 2-402(f) became Rule 2-402(Qg).
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to befiled no later than August 10, 2009, and any motionsin limine were to be filed nolater

than 15 days before trial. The trial is set for November 9, 2009.

The scheme created by the discoveryrules“ contemplaesfull disclosure by all parties
so as to avoid surprises and to facilitate and ‘advance the sound and expeditious
administration of justice’” Food Lion v. McNeill, 393 M d. 715, 733 (2006). If a party fails
to comply with discovery obligations, acourt may impose sanctions, pursuant to Rule 2-433,
including that the defaulting party not be permitted to introduce certain evidence. Rule 2-
433(b). The factors used to guide atrial court’ s decision to impose sanctions for discovery
violationsare (1) whether thedisclosureviolation wastechnical or substantial; (2) thetiming
of the ultimate disclosure; (3) thereason, if any, for the violation; (4) the degree of prejudice
to the parties respectively offering and opposing the evidence; (5) whether any resulting
prejudice might be cured by a postponement and, if so, the overall dedrability of a

continuance. Lowery v. Smithsburg Emergency Med. Serv., 173 Md. App. 662, 672 (2007).

A scheduling order “sets ‘time limits on certain discovery events.”” Rodriguez v.
Clarke, 400 Md. 39, 60 (2007) (citation omitted). It isintendedto “move the case efficiently
through thelitigation process by setting specific datesor timelimits for anticipated litigation
events to occur.” Dorsey v. Nold, 362 Md. 241, 255 (2001). “[G]ood faith compliance with
scheduling ordersisimportant to the administration of the judicial sysem and providing all
litigants with fair and timely resolution of court disputes.” Helman v. Mendelson, 138 Md.
App. 29, 47, cert. denied, 365 M d. 66 (2001). Failureto comply with a scheduling order is

sanctionabl e:

Just as there are sanctions for the violation of discovery rules,
sanctions are available for the violation of directives and
scheduling orders, although they are not specified in any rule. .
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.. Apart from any actual prejudice that may be suffered by the
party in not receiving theinformation in atimely fashion, or that
may be suffered by the court if trial hasto be postponed, the
court is demeaned by noncompliance with its order.

Dorsey, 362 Md. at 256-57. An expert witness may be excluded if a party fails to disclose
the identity of the expert or the expert’s opinions in compliance with the scheduling order.
Livingstonev. Greater Washington Anesthesiology & Pain Consultants, P.C.,2009 Md. App.
Lexis 126, *16-20 (No. 2079, Sept. Term, 2007, August 27, 2009). See also Shelton v.

Kirson, 119 Md. App. 325, 332, cert. denied, 349 Md. 236 (1998).

In determining what sanction isappropriate, “the reasons given for noncompliance,
and the need for an exemption from the time deadlines imposed, are significant.”
Livingstone, 2009 Md. App. Lexis126 * 18. “[W]hile absolutecompliance with scheduling
orders is not alwaysfeasible from a practical standpoint, we think it quite reasonable for
Maryland courtsto demand at | east substantial compliance, or, at the barest minimum, agood
faith and earnest effort toward compliance.” Id. (citations omitted) “A party's good faith
substantial compliance with a scheduling order is ordinarily sufficient to forestay the
exclusion of akey witness because of aparty'sfailureto meet the deadlinesin its scheduling
order.” Id. (citations and internal quotation marks omitted). It is up to the trial court to
determine the appropriate sanction, Admiral Mortgage, Inc. v. Cooper, 357 Md. 533, 545
(2000), and that determination will only bereversed if thereisan abuse of discretion. Wilson

v. Crane, 385 Md. 185, 199 (2005).

Disclosures Made Before the October 10, 2008 Deadline

The July 25, 2008 Scheduling Order required plaintiffs to respond to interrogatory

requests regarding the finding and opinions of experts by October 10, 2008. The parties



agree that the report of Dr. Barry Hurwitz on the psychometric testing results of Lauretta
Blake was properly disclosed prior to the expert disclosure deadline. Plaintiffs filed
responses to the Interrogatories on June 17 and 18, 2008, identifying eighteen potential
expert witnesses ---- ten were identified as medical and causation experts, four were
identifiedasexpertsin psychology and neuropsychological evaluationsof childrenwith lead
poisoning, and two of the f our neuropsychological expertswere also identified as expertsin

causation. Plaintiffsalso identified one vocational expert and three economic loss experts.

The information provided in plaintiffs’ interrogatory responses contained brief
boilerplate language regarding the expected testimony of each type of expert. For example,
for Dr. Klein, plaintiffs medical and causation expert, plaintiffsgive his name and address,’

identify him as an expert in pediatric lead poisoning, and then state:

Dr. Kleinis expected to testify to the extent and permanency of
the minor plaintiffs’ injuries due to exposure to lead paint. Dr.
Klein will also testify to the probable source of the lead
exposure. Dr. Kleinwill also testify that exposure to |ead-based
paint at all of the defendants’ subject premises, as gated in the
Plaintiffs complaint, was a substantial factor in the plaintiffs’
injuries. If this expertwrites areport, it will be provided.

Plaintiffs did not provide any expert opinions that named any of the plaintiffs or the
propertiesowned by defendants. For each category of experts, plaintiffs repeated the same
exact summary of expected testimony for each expert within that category. Plaintiffs
responses did not comply with Rule 2-402(g)(1)(A) or the Scheduling Order because the

information was too generic to have any meaning.

> While afull name and address was provided for Dr. Klein, plaintiffs failed to provide addresses
for at least three of the eighteen expertslisted in their interrogatory responses. For oneexpert, Dr.
Nelson, plaintiffs failed to provide afirst name or any other identifying information.
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Disclosures Made after October 10, 2008 and Before July 10, 2009 Close of
Discovery

Plaintiffssupplemented their ex pert disclosureswith lettersin January and February
of 2009. A January 30, 2009 letter informed defendants that, in addition to Dr. Hurwitz,
plaintiffsintended to call Dr. Howard Klein and Mark Lieberman as expertsat trid. On
February 2, 2009, plaintiffs sent a letter to defendants identifying Michael Conte as an
economic expert that plaintiff s expected to call at trial. These ex perts had been previously
identified in plaintiffs’ interrogatory responses.

Plaintiffs point to these letters as further evidence that they satisfied their expert
disclosure obligations.® Although the lettersare three pages long, they give the same kind
of generic answer that is given in the interrogatory responses, only longer. For example the
letter states that Dr. Klein “will opine that the plaintiff was exposed to lead at all of the
relevant addresses in this case, including the property owned and/or managed by your
client(s),” and that “Dr. Klein’s opinion is based upon his review of the relevant medical,
psychological, housing, school and other records, aswell as any reports generated by other
experts. . . .” Except for the caption, there is no reference to the minor plaintiffs James,
William, or Lauretta, and the letter does not once refer to either the Dukeland or Garrison
address or refer to any defendant by name. With respect to Lieberman, the letter sates he
is“expected to tedify asto the nature and extent of the loss of earning capacity sustained by
the plaintiff in this case. Mr. Lieberman’s opinion is based on his review of the relevant

medical, psychological, school, and other records, aswell as any reports generated by other

®Plaintiffs argued at the motions hearing that their January and February 2009 letters narrowed the
field of expertsthat they expected to call at trial from eighteen to three or four; however, the letters
do not explicitly state that plaintiffsintended to call Hurwitz, Klein, Lieberman, and Conte to the
exclusion of the other witnesses listed in their earlier responses.
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experts. . ..” Thereis no case specific grounds for Dr. Lieberman’s opinion. The sameis
true of the February letter on Dr. Conte which states the basis of the opinion is Dr. Conte’s
“aforementioned background, training, and experience, aswell as theopinionsof physicians,
psychol ogists, neuropsychol ogists, and other prof essionals.” Withregardto all three ex perts
disclosed in the letters, plaintiff s simply stated that if the experts wrote reports, the reports
would be provided to defendants. The lettersalso statethat plaintiffs reserve theright to do
ARC’ testing, state that plaintiffs anticipate calling someone from the Lead Poisoning
Prevention Program,® and provide a lis of eighteen potential names of pas or present
representatives of the Program. Finally, plaintiffs also reserve the right to rely on

defendants' expert testimony.

OnJune 30, 2009, plaintiffsforwarded to defendants Dr. Conte’ s economic lossreport
regarding Lauretta Blake only. It was case specific. Plaintiffs also produced ARC Reports

to defendants Klotzman and NRM on June 30, 2009 that w ere case specifi c.

As with the earlier responses, plaintiffs responses did not comply with Rule 2-
402(g)(1)(A) or the Scheduling Order. All of the information was late and the information

in the letters was too generic to be meaningful even if it had been timely.

Disclosures M ade after the Close of Discovery

On July 16, 2009, six days after the close of discovery, plaintiffs produced to

defendants case specific reports of Dr. Howard Klein as to Lauretta, William, and James

" Arc Environmental, Inc. provides |ead paint testing servicesto plaintiffs. Plaintiffsletters stated
that “Plainti ff(s) reservestheright to arrange lead testing of the other properties lived in or visited
by the Plaintiff. . . .”

8 Plaintiffs stated that the Lead Program representatives are expected to testify as to plaintiffs
housing history as recorded by the Health Department, the results of lead testing of plaintiffs, and
the representatives observations of the subject properties and investigations conduced in this case.



Blake. On July 17, 2009, plaintiffsprovided defendants an employability assessment report
regarding Lauretta Blake from Dr. Mark Lieberman. On July 24, 2009 plaintiffs provided
defendants with the psychometric tesing report of James Blake. On August 28, 2009
plaintiffs attached case specific affidavits of Dr. Klein to their oppositions to defendants’
Motions for Summary Judgment. Plaintiffs produced the ARC Reports to Defendant
Mourges on September 2, 2009 along with Plaintiffs Opposition to Mourges Motion for
Summary Judgment, after defendant Mourges had filed a Reply to the Motion to Exclude.
Assuming that the information in the reports complies with Rule 2-402(g)(1)(A), the
responses did not comply with the Scheduling Order because they were produced after the

close of discovery.®

The Disclosure Violations Were Substantial, the Ultimate Disclosures Were
Extremely Late, No Reasons Are Given for the Violations, the Degree of Prejudice
to the Def endants Is Substantial, and a Continuance Is Not Desirable.

Plaintiffs’ failureto comply with Rule 2-402(g)(1)(A) and the Scheduling Order was
a substantial rather than technicd violation. Plaintiffs argue that they responded to the
interrogatories and have complied with the Scheduling Order. They argue that their
responseswere sufficient and that if defendantswanted additional informationtheywerefree
to depose the experts. With respect to the late reports, plaintiffs argue that Rule 2-

402(g)(1)(A) does not require their experts to produce reports and when reports were

*The Scheduling Order contemplatesthat defendantswill receive plaintiffs’ expert informationand
then have time to develop their own expert information. Under the Scheduling Order defendants
wereto respond to all interrogatories concerning the findings and opinions of experts and complete
their psychometric testing of the minor plaintiffs no later than May 11, 2009; thus the deadline for
defendants to respond had passed before plaintiffs provided any meaningful information.
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prepared they produced them.'® Plaintiffsresponsesbelie their argument. Neither plaintiffs’
answers to interrogatories nor the supplemental letters “ state the substance of the findings
and the opinionsto which the expert is expected to tesify and a summary of the grounds for
each opinion.” Rule2-402(g)(1)(A). They do notinany respect respond to theinterrogatory
or comply with the Court’s Scheduling Order. Furthermore, while plaintiffs are correct that
their experts are not required to produce reports, any reports that they intend to rely upon
must be produced to defendants consistent with the discovery rules and the Scheduling
Order. In Lowery, 173 Md. App. at 669-70, the plaintiff argued that “thetrial judge abused
his discretion by granting the motion in limine to exclude [his] report,” because “evenif the
report was filed after the discovery deadline,” and the time required in the scheduling order,
the expert’ s name was timely disclosed and the scheduling “order did not require an expert
report.” In affirming the trial judge, the Court of Special Appeals noted that scheduling
ordersare not to betreated in acasual fashion.“Asweobserved in Naughton v. Bankier, 114
Md.App. 641, 653 (1997), ‘if scheduling ordersare to be permitted to be treated in such a

casual fashion, why bother with them?” Lowery, 179 Md. App. at 678.

Plaintiffs’ production of expert reportsafter thediscovery deadlineisaclear violation
of this Court’s Scheduling Order. In addition, plaintiffs’ supplemental filings is further
evidence that plaintiffs themselves did not believe that their interrogatory and letter
disclosures“ state the subject matter on which theexpert is expected to testify; [or] Sate the

substance of the findings and the opinions to which the expert is expected to testify and a

19 Asdiscussed morefully, thisargument isrejected by the Court but it does not hold up in any event
for the ARC Reports, which are both dated March 5, 2009, but were not produced until June 30,
2009 to defendants Klotzman and NRM and September 2, 2009 to defendant Mourges. Plaintiffs
provided no explandion for the delay in producing them.
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summary of the grounds for each opinion.” Thus, with the exception of Dr. Hurwitz’ report

on Lauretta Blake, all of plaintiffs responses and reports were | ate.

While plaintiffs disclosed alist of experts before the October 10, 2008 deadline, the
li st was meaningless because the disclosureswere substantively empty. There were no case
specific findings or opinions and neither the plaintiffs or defendants or the properties
involved in this case were mentioned. “Scheduling and discovery orders are designed to
prevent,” preciselywhat plaintiffs have done---belaedly offering opinionsfrom expertsthat
“decisively changed the legal landscape.” Livingstone, 2009 Lexis 126 at * 14 and 15 (No.
2079, Sept. Term, 2007, August 27, 2009) (quoting Wilner, J, concurring in Marcantonio v.

Moen, 406 Md. 395, 418, 419 (2008).

Plaintiffs’ failure of discovery is substantial in large part because the timing of the
ultimate disclosures allows no time for defendants to conduct meaningful discovery. No
meaningful information was given until a few days before the end of discovery or after
discovery concluded. Plaintiffshavenot offered areasonfor thelateinterrogatory responses,
but instead argue that the responses were sufficient, an argument this Court rejects as
explained above. With regard to psychometric testing reports, plaintiffs concede that the
report regarding James Blake was filed late and that there has not been a report filed for

William Blake; however, no explanation has been offered.

The late production of case specific expert findings and reports makes it virtually
impossible for defendants to secure responsive opinions from defense experts, take
depositions, arrange independent examinations, and complete discovery in time for the
November 9, 2009 trial. Testing was not completed on plaintiff James B lake until July 22,

2009, and testing has not been done on plaintiff William Blake. Defendants cannot do
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psychometric testing until at least 6 months after plaintiffsare tested to avoid the “ practice
effect.” The expert disclosures made by plaintiffs did not implicate defendants’ properties
at all until thereportsfiled after theclose of discovery and the August 2009 Affidavit of Dr.
Klein that was attached to plaintiffs summary judgment response.’* The ARC Reports for
2928 Garrison Blvd. and 2119 Dukeland Street were produced to NRM and Klotzman for
first time on June 30, 2009, more than 8 months after the expert discovery deadline. This
wasthe sametimethat reportsfor two other propertieswhere plaintiffslived were produced,
2037 Braddish Ave. and 2607 ¥2 Garrison Blvd, Apt. 3. The ARC reportswere not produced
to Mourges until September 2, 2009. The inability to depose plaintiffs experts on their

opinions and the foundations for their opinionsis quite significant.

Contrary to plaintiffs’ arguments, defendantswerenot required by either thediscovery
rules or the Scheduling Order, to depose plaintiffs’ experts to learn the substance of the
experts’ findings, the opinionsto which they were expected to testify, and a summary of the
grounds for each opinion. Defendants are not required to go to the expense of deposing

experts when they are completely unaware of those experts’ opinions.

It clearly would have been the better practice for defendants to file a Motion for
Sanctionsand/or to Compel after not receiving the psychometric testing resultsfor Jamesand
William on the dates required by the Scheduling Order and after receiving the generic

interrogatory and letter responses on experts.> In another case, the failure to file might

! Theaffidavits contain Dr. Klein’ scausati on opinion with respect to defendant Mourges property

at 2119 Dukeland Street and defendants Klotzman and NRM'’ s property at 2928 Garrison. Unsigned
affidavits were filed with the Oppositions and signed affidavits were filed on September 9, 20009.

2 |n defense of their failure to file a motion to compel, defendants argued that plaintiffs counsel
regularly lists numerous experts and later narrows down the list; thus they did not know which of
the 18 experts plaintiffs would call. Defendants also argue that because there was no evidence
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result in the denial of the Motion to Exclude but itdoes not in this case for several reasons.”®
While they did not file a formal motion, defendants wrote two lettersto plaintiffs’ counsel
objecting to the general nature of plaintiffs’ expert disclosures. On December 8, 2008
counsel for defendants Klotzmanand NRM sent a letter to plaintiffscounsel, which pointed
out deficienciesin plaintiffs’ expert disclosures and requested that plaintiffs forward expert
reports on the other plaintiffs. Defendants Klotzman and NRM further asserted that
plaintiffs’ answers to interrogatories with regard to experts were overly broad and
ambiguous, and requested a list of experts that plaintiffs expected to call at trial. On
December 9, 2008, counsel for defendant Mourges sent a letter to plaintiffs’ counsel,

concurring with and adopting the positions contaned in Klotzman and NRM’s letter. On

linking their properties to plaintiffsinjuries, they were not under an obligation to prompt plaintiffs
to produce such evidence.

Counsel for defendant Mourgesargued in hisReply in Support of hisMotion to Excludeand
at the September 30, 2009 motion hearing that plaintiffs counsel produce the same or similar
boilerplatelanguage as expert designationsin all their cases. Defendant Mourges attached another
Klein affidavit from the case of Whitby v. Singer to hisreply in support of his Motion for Summary
Judgment. That affidavit is similar to the ones filed with plaintiffs Oppositions in this case,
although these are alittle more detailed because they provide years when the plaintiffs were at the
properties.

3 The origind filings by plaintiffs named 18 experts, with no meaningful information on any of
them. Defendants argued that this is the norm and that the norm is also that plaintiffs will later
narrow the number of experts. This norm may be tolerated by counsel but it is not permitted or
sanctioned by the discovery rules or the Court’s Scheduling Order, and by not filing a motion to
compel, defendants become complicit with plaintiffs disregard of the rules and Court order.
Defendantsmay not havetheir cakeand eat it too. Although defendants’ lettersto plaintiffs’ counsel
demonstrated a good faith effort to force plaintiffs to provide full disclosures, the discovery rules
provide for an order compelling complianceif amotionistimely filed. Rules 2-432 and 2-433. In
another case defendants motions to exclude may be denied because a motion to compel or for
sanctions was not filed before the end of the discovery deadline. See Food Lion, 393 Md. at 736
(“A party who answers adiscovery request timely and does not receive any indication from the other
party that the answers are inadequate or otherwise insufficient, should be ableto rely, for discovery
purposes, on the absence of a challenge as an indication that those answers are in compliance, . ..
" 1d. at 736. 1f discovery isnat timely provided, defendants also have the option of filing amotion
for sanctions. As the Court of Appeals has stated “discovery issues are best handled during the
discovery period. ...” Id.
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March 11, 2009 counsel for defendant Mourges sent a letter to counsel for plaintiffs in
responseto theexpert disclosure letters of January 30, 2009 and February 2, 2009 stating that
plaintiffs’ expert disclosure letters “carried only very generic statements about the subject

matter of plaintiffs’ testimony. . .with no case-specific findings and opinions.”

The Scheduling Order required motions in limine to be filed 15 days before the
November trial date. Defendant Mourges’ Motion to Exclude was filed on July 14, 2009,
well in advance of the deadline to file motionsin limine, 12 days after receiving Dr. Conte’s
report, and before receiving the other reports. Defendantsfiled their Motions for Summary
Judgment on August 10, 2008, which was the deadline set in the Scheduling Order for filing
dispositive motions. Defendants could not have filed an earlier M otion for Sanctions or to
Compel asto the reports that were filed shortly before discovery ended and after discovery

was closed.

This contrasts with Food Lion, where the plaintiff answered the discovery requests
timely and the defendant did not challenge the response in amotion to compel, amotion for
summary judgment, or amotion in limine. 393 Md. at 725. Instead the defendant waited
until the day of trial and the “primary thrust of [the defendant’s] challenge,” was that the
opinion “lacked a sufficient basis and that it fail s the test of the third prong of Rule 5-702.”
Id. at 730-731. The Court held that the attempted melding of Rule 2-402(f)(1)(A) on
discovery, with Rule 5-702 on the admisgbility of an expert’ s testimony, was not permitted
and thus it was error to exclude the expert’s testimony Id. at 735. Defendants are in a
position similar to the defendant in Lowery v. Smithsburg Emergency Med. Serv., 173 Md.
App. 662, 671-672 (2007) where the basis for the plaintiff’s expert opinion was not

submitted until after the discovery deadline had passed.

14



Finally, a postponement is not a desirable means to cure the prejudice arising from
plaintiffs’ discovery failures. The trial is scheduled to begin on November 9, 2009. The
Scheduling Order has already been modified to extend the expert disclosure and discovery
deadlinesby nearly eleven months. The Court’s July 25, 2008 Scheduling Order stated that
“[t]he parties have agreed to the trial date and therefore it will not be modified absent truly
exigent circumstances.” Plaintiffsfiled suit against thesedefendants in January of 2007. The
additional plaintiffswere added in December of 2008. Plaintiffs had at |east one and a half
years between the amendment of the Complaint and the close of discovery to gather

information and compl ete disclosure of their expert opinions.

For all thosereasons, with the exception of Dr. Hurwitz’ sreportasto Lauretta Blake,

all expertsand reports are excluded.*

The Motions for Summary Judgment

Defendant Randy Klotzman. Defendant Klotzman argues that there is no evidence

to support hisinclusion as anindividual defendant because there is no evidence that he ever
owned or managed the premises in question. Hisinterrogatories state that the premises was
owned and managed by NRM, Inc.*®> Plaintiffsargue that there is no affirmative statement
by Klotzman that he did not own or manage the property and therefore the motion must be

denied.

14 The Court is aware that the prejudiceto plaintiffsin granting the motion to exclude isto prevent
their case from going forward against these defendants. Whilethis prejudiceis great, it istheresult
of plaintiffs’ blatant and inexcusable failure to comply with the discovery rules and Scheduling
Order.

> Defendant also relied on Request for Admissions 2 and 3. Plaintiffs argued that thosecould not
support a motion for summary judgment because they are not under oah. Rule 2-424. Without
deciding if plaintiffs are correct, the Court is not considering the responses to the Requests for
Admissionsin its decision.
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This Court disagrees. Although the better practice would have been for Klotzman to
file an affidavit affirmatively stating he did not own, manage or operate the property, the
unchallenged answers to interrogatories sate that the property was owned and managed by
NRM. If plaintiffs wanted to challenge those answers, that challenge should have occurred

during discovery.

Plaintiff Lauretta Blake. All three defendants argue that any claim by plantiff
Lauretta Blake against them must be dismissed because they were never served with a
complaint naming her asaplaintiff. Plaintiff Lauretta Blakefiled theoriginal complant on
January 2, 2007, naming NRM, Inc., Randy Klotzman, and Agamemnon Mourges, among
others, as defendants. Before the complaint was served on those defendants, on December
18, 2007, Plaintiff filed a First Amendment by Interlineation adding William Blake, James
Blake and Couretta Blake as additional plaintiffs. The First Amendment by Interlineation
began with Count 27. It did not repeat the original complaint. It did not mention Lauretta
Blake at all and did not include the claims in the original complant. Plaintiffs served the
Interlineation only on these defendants and did not serve the original complaint or otherwise
notify them of the original complaint. NRM and Klotzman filed an answer February 13,
2008 and Mourges filed an answer March 12, 2008. In both cases, the answers only
addressed the counts applicable to them in the Interlineation. These defendants have never

filed an answer to LaurettaBlak€e s claims againg them.

Mourges counsel saw the original complaint for thefirst time on February 27, 2009
and saw that Mourges was adefendant. NRM and Klotzman learned about L auretta’ s claims
around the same time. Defendants argue that because her claims are subject to dismissal

under Rule 2-507(b), the service on them did not comply with Rules 2-121(a) and 2-341(d),
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and that the Court does not have personal jurisdiction over them as to those counts (Counts
25 and 26 as to defendant Mourges and Counts 1-4 for defendants NRM and Klotzman).
They argue that they have not waived service because their answers did not address those

counts.

Plaintiffsrespond that defendants were mailed a copy of the original complaint and
have had a copy of the complaint sinceat least February 27, 2009, that defendants deposed
plaintiffs’ mother on March 9, 2009, and that defendantsare not prejudiced. During argument
plaintiffs’ counsel stated that defendants had been “served” acopy of the original complaint
but was unabl e to state the date of the service or to produce an affidavit of service. Plaintiffs
also argued that defendants could not file a Motion to Dismiss for lack of jurisdiction under

Rule 2-507(b).

Until filing their motions, defendants have acted in every respect asif they had been
served with the claims of Lauretta. All three defendants filed interrogatories and other
discovery with respect to Lauretta. By engaging in discovery and filing their Motions to
Exclude and for Summary Judgment, defendants have addressed L auretta Blake’' s claims on
themerits. In sum, although they have not filed an answer, defendants have waived service

of the complaint on them.

Consumer Protection Counts. Defendant Mourges argues that the Consumer

Protection Counts against him must be dismissed, and plaintiffs concede that there is no
evidence to support those counts. Therefore, judgment will be entered for Mourges on

Counts 26, 43, and 46 for this reason.

Circumstantial Evidence. All threedefendants argue tha thecircumstantial evidence

in this case isinsufficient as a matter of law to create a factual dispute that there was lead
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paint in their properties at the time plaintiffswere tenants. Dow v. L & R Properties, Inc.,
144 Md. App. 67 (2002), held that circumstantial evidence of lead paintissufficient to create

a dispute of material fact. In Dow the circumstantial evidence was:

o A certified document of the Baltimore City Department of Public Works that
indicatedthat the dwelling at 1237 Myrtle Avenue wasin exigence asearly as
1935;

® Baltimore City Health Department documents reflecting that Dow was
diagnosed with lead poisoning;

® Defendants’ own answersto interrogatories, in which they asserted, that Dow
had lived at 1237 Myrtle Avenue from the time she was two monthsold until
after she was diagnosed,

o Dow’s mother said that Dow spent virtually all of the relevant time at 1237
Myrtle Avenue and could not have been exposed to |ead anyplace el se;
° Defendant did not dispute that there was evidence that the dwelling was built
prior to 1950, that such dwellingsoften contain lead-based paint; and
o Dow ate paint chips in the dwelling.
Id. at 75-76.

The Dow Court contrasted those f acts to the factsin other cases wherethe Court had
said in dicta that direct evidence of the presence of lead was required. Compare Davis v.
Goodman, 117 Md. App. 378, 393 (1997) (no indication that the plaintiffs resided
exclusively at the dwelling in question and could not have been exposed to lead elsewhere);
Webb v. Joyce Real Estate, Inc., 108 Md. App. 512, 517 n.2, (1996) (plaintiff “offered no
evidence of the presence of lead-based paint” and plaintiffs were diagnosed with lead
poisoning several weeksafter moving from premises); Bartholomee v. Casey, 103 Md. App.
34, 40, 58 (1994) (evidence indicated that plaintiff had been exposed to lead-based paint at

other locations) cert. denied, 338 Md. 557(1995). Dow, 144 Md. at 76-77.

18



Plaintiffs’ evidenceisthatthey lived in or visited 17 houses, with no precise datesfor
most of them. Documentation and testimony established tha plaintiffslived at 2830 W.
North Ave. from 1986 until October 1991. Thereisafairly comprehensiv e, contemporaneous
record of lead exposure whileplaintiffslived there. TheBaltimore City Health D epartment’s
inspectionsof 2830 W. North Ave., beginning in 1990, show deteriorated paint in numerous
areaswith leaded substrate, and Couretta Blake confirmed that the paint wasin deteriorated

condition, with chipping throughout the house.

Plaintiffs’ evidence that they were lead poisoned at 2119 Dukeland, Defendant
Mourges' property, is:

o ARC Report of a February 2009 ingpection of the exterior, which will be
excluded from evidence and not considered by the Court because of the
reasons set forth above on the Motion to Exclude;*®

o The ARC Report does not support aninference of lead paint poisoning at the
residence in any event, because the mother testified there was chipping and
peeling on theinterior;

o Plaintiffslived at the property at some unspecified time in 1992;

o At the motion hearing there was nothing in the record that indicated when the
house was built, i.e. nothing to show it was built before 1950;

L Because plaintiffs mother is unable to say what months they lived on
Dukeland, it is not possible to state that any of the blood lead level readings
occurred while the plaintiffs were living on Dukeland. The lead level of the
plaintiffsduring the operative time period when they might have been residing
there was:

o Lauretta—13 in December 1992; in contras her peak was 22 in January
1989 while shewasliving at 2830 W. North Ave., where she had lived

16 Defendant Mourges also arguesthat the Report is hearsay and should not be considered asiit is
unaccompanied by an affidavit. The Court agreeswith Mourges. Inresponseto amotioninasimilar
lead paint case, counsel for plaintiffs state that a defendant's report of no lead is not admissible
becauseit is not accompanied by an affidavit “from aqualified expert concerning the conclusions.”
What is good for the goose is good for the gander.
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from date of her birth until shewas5 years, 9 months. Shelivedin one
or two additional houses prior to moving into the Dukeland address;

o William- 16 on February 7, 1992 and 18 on July 31, 1992, in contrast
his peak was 32 on September 11, 1990 whileliving at 2830 W. North
Ave., where he had lived from his birth until he was three years and
four months;

o James- 18 on July 30,1992 and 17 on December 4, 1992. James’ peak
was 20 on June 24, 1991 when he lived at 2830 W. North Ave., where
he lived from birth until he was 1 year, 20 months old.

o Dr. Klein said they were poisoned while living there but his report is not
admissible for the reasons stated above.'’

Plaintiffs’ evidencethat therewas|ead paint a 2928 Garrison Blvd, defendantsNRM

and Klotzman’s property, is:

o ARC Environmental Report of lead on the exterior as of February 3, 2009,
which will be excluded from evidence and not considered by the Court
because of the reasons set forth above on the motion to exclude;

L The ARC Report does not support an inference of lead paint poisoning at the
residence in any event because the mother testified there was chipping and
peeling on theinterior,

o Plaintiffsresided in the house from October 1994 to May 1995;

7 Both defendant Mourges and defendants NRM and Klotzman argue that Dr. Klen's affidavit
should not be considered for other reasonsin additionto being untimely. Defendant Mourges argues
that Dr. Klein’ saffidavitisnot admissible evidencein any event becauseit doesnot addresstheissue
of alternative sources of poisoning, does not address issue of plaintiffs peak levels before they
moved into Dukeland and is based on specul ation because thereis no information on the monthsthe
plaintiffs lived there.

Defendants NRM and Klotzman argue that in addition to being untimely, Dr. Klein's
affidavit is deficient because it does not mertion 13 of the 17 properties where plaintiffs lived; it
doesnot distinguish lead exposure at different properties, Dr. Klein had noinformationon lead paint
at their propertywhen he did hisreport; thereisno evidencethat their property had |ead paint during
plaintiffs’ tenancy, or that if it did, that the lead paint wasin any way accessible; and thereport lacks
an adequate factual foundation because Klein did not have the deposition testimony of Couretta,
Lauretta, William or James Blake concerning where they lived, any information on the age or
abatement status of the 17 properties, an inspection report on 2928 Garrison Blvd., or information
on the condition or lead content of properties plaintiffs visited while they lived at 2928 Garrison
Blvd.

Becausetheaffidavit isexcluded asadiscovery sanction, the Court isnot addressing whether
it is otherwise admissible.
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L At the Motion hearing there was nothing in the record indicated when the
house was built, i.e. nothing to show it was built before 1950;

o There is no evidence of what the lead levels of the plaintiff swere while they
lived in the house; and

° Dr. Klein said plaintiffs were poisoned while living there but his report is not
admissible for the reasons stated above.

Even if believed, this evidence could not esablish that plaintiffs’ residency at either
2928 Garrison Blvd. or 2119 Dukeland St. was a substantial factor in their lead poisoning.

Pittman v. Atlantic Realty Co., 359 Md. 513, 521 (2000).'®

For all the reasons stated above, the Court will issue an Order granting the Motions
to Exclude and for Summary Judgment of defendants NRM and Klotzman and defendant

Mourges.

Dated: October 26, 2009

Judge Evelyn Omega Cannon

18 After the hearing plaintiffs filed a Supplemental Opposition attaching certified copies of what
plaintiffssay are“ Property Cards’ public recordsfrom the City of Baltimore Department of General
Services Record Sectionfor 2119 Dukeland Street that Plaintiffs say establish 2119 wasin existence
sinceat least 1919 and that esteblish that 2912/32 Garrison Blvd. has been in existence sinceat | east
1963 and a deed for 2912/32 that goes back as far as 1922. Defendants NRM and Klotzman filed
a Response pointing out that the submission is untimely and is not accompanied by an affidavit.
Furthermorethey point out that the Deed attached by plaintiffsonly references*2914" Garrison, not
“2928;” thus, evenif it is considered there is no evidence that the apartment building at 2928 was
built prior to 1950. The Court agrees. Furthermore, even if the Property Card is considered asto
2119 Dukeland Street, there is still insufficient evidence for ajury tofind that plaintiffs residency
at 2119 Dukeland was a substantial factor in their lead poisoning.
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