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MEMORANDUM

I. PROCEDURAL FACTS

On M ay 23, 2 000 , plaintiff s, Ca rneg ie Intern ationa l Corp oration (“Ca rneg ie”), E. D avid

Gable, and Lowell Farkas, brought this action against defendants, Grant Thornton, LLP, and

Arthur E. Flach.  All three plaintiffs allege the following claims against Grant Thornton: fraud and

deceit; interference with business relations; fraudulent inducement; negligence/malpractice; and

breach o f contract.  All three p laintiffs allege neg ligence/m alpractice ag ainst Flach .  Plaintiff

Carn egie a lleges  breach of  trust an d exc essive fees aga inst bo th de fendants.  P laintiffs  Gab le

and Farkas allege defamation against both defendants.1

On motion of both defendants, this Court dismissed the following claims on October 2,

2001: (1) Gable’s and Farkas’ claims for fraud and deceit, interference with business relations,

fraudulent inducement, and negligence/malpractice; (2) all claims for breach of contract; and (3)

all plaintiffs’ requests for pun itive damages as  to claims of fraudulent induc ement, exces sive

fees , and  neg ligenc e/ma lpractic e. 

A bench tr ial beg an on No vember 5 , 2001.  On  Novemb er 8, 2001 , plaintiff  raised , in

open cou rt, a disc overy issue relating  to the n on-p roduction o f certa in aud it work p apers.  Th is

Court suspended trial and, following briefing, by order dated January 11, 2002, appointed Juliet
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A. Eu rich, Esq. as  a Special M aster  for pu rposes of  inves tigating  the circ ums tance s relate d to

the alleged non-production of these papers.  The Special Master held an evidentiary hearing

and filed a recommendation on August 12, 2002.  On August 20, 2002, plaintiffs’ filed

exce ptions  to the S pecia l Mas ter’s report and recom men dation .  Follow ing fu rther b riefing , this

Cou rt by order da ted February 14 , 2003: (1) denied  each  of pla intiff’s excep tions, e xcep t as to

Findings of Fact Nos. 183 and 233; (2) accepted the Special Master’s Report and

Recommendations in all other respects; and (3) denied plaintiff’s motion for default judgment

and  request fo r alternative sanctio ns.  

The  case  resumed  trial on o r about Ma rch 3 , 2003 and con tinued  through April 4, 20 03. 

Subsequently, testimony was presented by depositions.  The Court has considered the

deposition testimony of the following witnesses: Stuart Agranoff, Arthur Flach, Mort Goldman,

Joseph Graziano, Gary Illiano, Stanley Krosin, Craig Miller, Hillel Moerman, Edward Nusbaum,

Thomas Rafter, Edward Raskin, Steven Corso, Perry Peregoy, J.W. Starr, Lashra Caruthers,

Sco tt Caru thers ,  Gary A  Dah ne, Andrew M. H erma nn, G erald  Kirby, F red R udy, David P earl,

Don na G able R uff, E D avid G able, J r., Lowell Farkas, P erry Pe regoy, Frank T. S imps on, D avid

Stins on, J ames S held on B lair, Jo seph Trammell, Fred Ru dy, an d Da niel Z ardo rozny.

Plaintiffs’ and defendants’ proposed findings of fact and conclusions of law were filed on

June  13, 2003 .  

On o r about July 1 , 2004 the  defendants filed  a “Mo tion to S upp leme nt the  Record.”  It

will be denied.

II. FINDINGS OF FACT - BACKGROUND

Carn egie is  a Co lorado corpora tion tha t main tains its  corporate  office  in Maryland.  

Carnegie International Corporation came into existence, by that name on May 22, 1996 when

A & W  Corp oration (A &  W  Corp oration was previous ly know n as S olene rgy Co rpora tion.)

changed its name.  A & W Corporation (“A & W ”) had been a shell corporation that was not
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engaged in an y busin ess a ctivities. 

On September 12, 1996, Gable was elected as Carnegie’s Chief Executive Officer.  On

May 21, 1997, Gable was elected Chairman of Carnegie’s board of directors.  Carnegie hired

Farkas as its President in May 1997.  Farkas was also a member of Carnegie’s board of

directors from September 2, 1997.  David Pearl became Carnegie’s Secretary on 

Sep temb er 12 , 1996.  Pearl served in  that ca pacity u ntil he re signe d on  Janu ary 21 , 1999. 

Following his resignation, Pearl performed consulting services for Carnegie and maintained an

office  within C arnegie’s o ffices .  

Gable and Farkas shared dual responsibility for discharging the duties of a chief

financial officer for Carnegie until September 1998.  From September 1998 until February 1999,

Richard G reene, a ce rtified public a ccou ntan t, serve d as C arnegie’s c hief financia l office r. 

Greene also served as Carnegie’s Secretary following Pearl’s resignation in January 1999.  On

February 15, 1999, Bennett Goldstein, a certified public accountant, became Carnegie’s Chief

Financial O fficer (“C FO”) .  Goldstein s erved  in that c apacity until S eptembe r 10, 1999 .  Prior to

becoming Carnegie’s CFO, Goldstein was a partner in the Baltimore office of Grant Thornton.

Grant Thornton is an Illinois limited liability partnership with offices throughout the United

States.  Grant Thornton maintains an office in Baltimore, Maryland.  Flach is the Managing

Partner of Grant Thornton’s Baltimore office.  Stanley Krosin was the Quality Assurance Partner

for the  Baltim ore o ffice.  

Grant Thornton has a National Office of Assurance Services and Regional Directors of

Assurance Services.  The Regional Directors provide assistance to Grant Thornton’s operating

offices by (i) consulting with the personnel in those offices on matters relating to accounting,

aud iting an d the  rules a nd regulatio ns of  regu latory ag encie s, suc h as th e SE C, an d (ii)

responding  to techn ical inqu iries perta ining to c lient eng agem ents.  G rant Th ornton ’s Baltimore

office is in the Northeast Region.  Joseph Graziano was the Regional Director of Accounting

and Auditing Services for the Northeast Region when Grant Thornton conducted the audit of
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Carnegie’s December 31, 1997 financial statements.  Gary Illiano was the Regional Director of

Accounting and Auditing Services for the Northeast Region during the period when Grant

Tho rnton  cond ucted  review  procedures on Ca rneg ie’s Fo rm 10 -SB a nd the audit of C arnegie’s

Decemb er 31 , 1998 financial s tatem ents. 

 In Ma rch, 1996 , A & W  ente red in to an  Exch ange Ag reem ent w ith a B ritish V irgin

Islands corporation, Grandname Limited.  A & W  agreed to exchange its common stock for the

stock of Electronic Card Acceptance Corporation (“ECAC”), a Virginia corporation, and DAR

Products Corporation (“DAR Products”), a Maryland corporation.  This transaction closed on

May 3, 1996 making ECAC and DAR Products wholly owned subsidiaries of A & W.  On

September 10, 1996, Carnegie, Grandname Limited, ECAC and DAR Products entered into a

Settlement Agreement wherein the parties agreed to the allocation of various securities,

including shares of Carnegie stock, among the owners of ECAC and DAR Products and

Grandname Limited.

For the year  end ing Decem ber 31, 1996, C arnegie reported a net loss  of $709,347.  

On April 16, 1997, ECAC sold a portion of its merchant accounts to First USA Merchant

Services, Inc. (“First USA”) for cash in the amount of $3,700,000.  On September 15, 1997,

Carn egie’s  board of d irectors app roved  a plan  to spin  off DAR P roducts to C arnegie’s

shareholders.  The spin-off was completed in October 1997.   Prior to the spin-off, DAR

Prod ucts d id not p roduce an y reven ues.  E ffective  in August 1 997 , Carn egie a cquire d a V ictoria

Station Restaurant in Florida.

On September 29, 1997, Carnegie acquired the stock of Profit Thru Telecommunications

(Euro pe) L imited  (“PTT”), a U nited K ingdo m co rpora tion, an d Ta lidan L imited  (“Talid an”), a

British Virgin Islands corporation in exchange for Carnegie stock, options and warrants.  PTT

was a software company that was engaged in developing a series of interactive voice response

software p roducts.  Talidan  was  in the b usine ss of  provid ing ad ult ente rtainm ent se rvices .  

For the year ending December 31, 1997, Carnegie reported in its Form 10-SB, which
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was filed w ith the S ecur ities an d Exc hange C omm ission  (“SEC ”) on O ctobe r 28, 1998 , that it

earne d net inc ome  of $1,5 79,835.  The  results fro m operations  of Ca rnegie ’s three industry

segm ents w ere: (i) financia l services (ECAC ) – $3 ,123 ,989  in inco me b efore  taxes ;  (ii)

telecommunications (PTT and Talidan) – $65,567 in income before taxes; and (iii) restaurant

(Victoria Station) – $5,310 in income before taxes.

But for ECAC’s sale of the merchant accounts to First USA, for the year ending

December 31, 1997, Carnegie would have reported a net loss from all of its consolidated

operations.

During 1998, Carnegie reported that it sold and acquired several businesses:

(i) Carnegie sold the stock of ECAC (Europe), Ltd. to Alpina Tours LLC on 

January 6, 1998 for a $250,000 promissory note;

(ii) Carnegie sold the stock of ECAC to Value Partners on January 30, 1998

for cash in the amount of $100,000;

(iii) Carnegie acquired ACC Telecom, a reseller of equipment and business

telephone systems, on February 1, 1998;

(iv) Carn egie s old a p ortion  of the  asse ts of T alidan  know n as th e “prin t med ia

business” to Westshire Trading Company, Inc. (“Westshire”), a Bahamas

corporation, on June 22, 1998 for a $2,340,000 promissory note;

(v) Carne gie acq uired V oice Q uest, Inc . (“Voice Q uest”), a d evelop er and  provide r 

of speech recognition and voice mail technology products, on November 20,

1998;

(vi) Carnegie acquired RomNet Support Services, Inc. (“RomNet”), an e-business

and technical support services company on December 1, 1998; and

(vii) Carn egie s old so ftware  and  the righ ts to dis tribute  certa in sof tware  products to

Tiller International in Russia, on December 8, 1998, in exchange for the

relinquishment of certain put option rights.

For the year ending December 31, 1998, Carnegie reported that it earned net income of

$2,660,927.  This reported income included gains, net of costs, of $1,596,273 on the sale of

Talidan’s print media assets; $1,391,881 on the sale of ECAC and ECAC (Europe); and

$3,107,564 on the sale of the software and distribution rights.  For this year, Carnegie reported

the results o f ope rations of its o ther subsid iaries a s follow s: (i) Victo ria Sta tion – $ 134 ,150  in
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income before taxes; (ii) ACC – $68,787 in income before taxes; (iii) RomNet – $16,501 loss;

and (iv) Voice Quest – $11,991 loss.  Without including the reported gains on the dispositions of

the stock or assets of ECAC, ECAC (Europe), Talidan and the MAVIS software rights, for the

year ending December 31, 1998, Carnegie would have reported a net loss from consolidated

operations of several million dollars.

In De cem ber 1997 , Carn egie e ngaged  Gran t Tho rnton  to audit Ca rneg ie’s

December 31, 1997 financial statements.  Grant Thornton performed the following services for

Carnegie:

(i) Grant Thornton audited Carnegie’s December 31, 1997 financial statements.  As

part of this engagement, Grant Thornton also audited Carnegie’s December 31,

1996 financial statements.  Grant Thornton issued an unqualified opinion stating

that Carnegie’s December 31, 1997 and 1996 financial statements presented

fairly, in all material respects, the consolidated financial position, consolidated

results of operations, and cash flows of Carnegie and its subsidiaries for those

periods in con formity with G enera lly Accep ted Ac coun ting Princ iples (“GAAP ”).

(ii) Grant Thornton performed review procedures on Carnegie’s Form 10-SB, which

Carnegie filed with the SEC on October 28, 1998.  The Form 10-SB attached

Carnegie’s December 31, 1997 and 1996 financial statements, which Grant

Thornton audited, and financial statements for the six-month period ending

June 30, 1998, which were not audited by Grant Thornton.

(iii) Grant Thornton assisted Carnegie in responding to comments made by the SEC

staff on Carnegie’s Form 10-SB, Form 10-SB/A and Form 10-KSB.

(iv) Grant Thornton performed review procedures on Carnegie’s Form 10-SB/A,

which  Carn egie f iled with  the SEC o n Februa ry 12, 19 99.  T he Form 1 0-SB /A

attached Carnegie’s December 31, 1997 and 1996 financial statements, which

Grant Thornton audited, and financial statements for the nine-month period

ending September 30, 1998, which were not audited by Grant Thornton.

(v) Gran t Tho rnton  aud ited Carnegie’s D ecem ber 31, 1998 financia l statem ents. 

Grant Thornton issued an unqualified opinion stating that Carnegie’s December

31, 1998 financial statements presented fairly, in all material respects, the

consolidated financial position, consolidated results of operations, and cash flows

of Ca rneg ie and  its sub sidiarie s for that pe riod in c onfo rmity with  GAA P. 

Carnegie’s December 31, 1998 financial statements and Carnegie’s December

31, 1997 financial statements (restated) were attached to its Form 10-KSB, which

was filed with the SEC on April 27, 1999.

Carnegie terminated Grant Thornton on September 23, 1999.
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Add itional a nd m ore detailed  findings of  fact a re presente d throughout the Co urt’s

discu ssion .  

III. DAMAGES

A.  Carnegie Failed to Prove Compensatory Damages

Carnegie alleges that “Grant made numerous and serious audit errors in its 1997 and

1998 C arnegie a udits, failed to follow the Gen erally Accepte d Acco unting Princ iples ("GAA P")

and Generally Accepted Auditing Standards (“GAAS”), caused Carnegie to file restated financial

statements, and caused the trading of Carnegie stock on the American Stock Exchange to be

halted.  This in turn caused the value of Carnegie stock to plummet, caused Carnegie to lose

profits and opportunities from pending business deals, and caused millions of dollars of damage

to Carnegie.”  Plaintiff’s Proposed Findings of Fact & Conclusions of Law (“Plaintiff’s Proposed

Findings”) at p 3.  Assuming the truth of Carnegie’s assertions of Grant Thornton’s failings,

Carnegie’s claims fail for lack of proof of causation and lost profits and opportunities.

          Under Ma ryland la w, a p laintiff bears  the bu rden  of pro ving its  dam ages with re ason able

certa inty.  See Roeb uck v. S teuart , 76 Md. App. 298, 314, (1998) (citations omitted).  Damages

which are based on conjecture, or are uncertain, contingent, or speculative, cannot serve as a

basis  for rec overy.  See, e.g., Asibem A ssoc . v. Rill, 264  Md. 272, 276-81 (1972) ("[I]f

com pen sato ry dam age s are  to be  reco vered, the y must be  proved w ith rea sonable  certa inty,

and  may n ot be  base d on  spec ulation  or conjectu re.") (cita tions o mitted ).  “It is the g eneral rule

that one m ay reco ver on ly those  dam ages that a re affirm atively p roved  with reason able

certainty to h ave res ulted as  the na tural, proxim ate, and  direct effe ct of an  injury.”  Emp ire

Realty Co. Inc. v. Fleisher, 269 M d. 278 , 284 (1973) (c itations om itted).  

Maryland cases . . . are a ll consiste nt in rejec ting the p ropos ition that the  jury

may form a judgment or conclusion on the basis of testimony which admits of

mere possibilities and have stated in various cases that the test to be applied,

whe ther the question  involve d is the  existence o f an in jury or its c ause , is

reasonable p robability or reasonable certainty. Thus, evidence o f prospective
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dam ages mu st be in  terms  of the  certa in or p robable an d no t of the  poss ible. In

the law, a s is true in c omm on usage, ‘pro bability’ exists w hen there is m ore

evidence in favor of a proposition than against it; mere ‘possibility’ exists when

evide nce is  anythin g less .  

Davidson v. Miller, 276 M d. 54, 62  (1975 ) (citations o mitted).

Carnegie argues that lost profits, measured by the “relaxed standard” set forth in the

contract ca se of  M & R Contractors & Builders, Inc. v. Michael, 215 Md. 340 (1958), are the

proper me asure of dama ges for Gra nt Th ornton’s ac tions.   M & R  Contra ctors, an action

addre ssing lo st profits in s ales co ntracts, is in applica ble to the  facts o f this cas e.  How ever,

even if this Court were to accept the standard advanced by Carnegie, including the relaxed

stand ard permittin g  “the  exten t or the  amo unt [of  dam age  to]  be le ft to rea sona ble inference,”

Carnegie would not have met its burden to prove damages as to any of the claims tried.

Carnegie called two experts to testify on damages.  Dr. Marcia Kramer-Myer addressed

causation.  She opined that 1) benefits inure to companies listed on the various stock

exchanges and 2) delisting causes a decline in a company’s stock price.  She did not offer any

opinio n as to  the m easu re of th ese d ama ges in  Carn egie’s  case .  

Carnegie relied almost exclusively on the opinion testimony of expert Dr. David I. Tabak,

Ph.D.  Tabak proffered two methodologies for quantifying Carnegie's alleged damages.  The

first methodology was an effort to quantify the profits claimed to have been lost in the failed

expansion of Carnegie’s business (Negotiations ensued between Electronic Data Systems, Inc.

(“EDS”) and Paramount International Telecommunications, Inc. (“Paramount”) prior to the

trading halt.) and of Carnegie’s loss of existing business.  Tabak opined that damages under

this first method of calculation were $123,610,759 and $21,924,374, respectively, for a total of

$145,535,133.  The second methodology purported to measure Carnegie’s lost market

capitalization as a result of the trading halt.  Tabak opined that damages under this second

method of calculation were $446,603,758.
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1.  Carn egie F ailed T o Prove It Su ffered T he Lo ss Of Any  Expa nsion  Opp ortun ity

Tabak's opinion as to the loss of expansion of Carnegie’s business under the first

methodology is contingent upon factual determinations that 1) Paramount would have entered

into a transaction with EDS to place broadband internet access into hotel rooms, but for the

trading halt and 2) the success of the transaction would have mirrored the projections made by

EDS.  Neither of these necessary predicates were supported by credible evidence.

No contract between Paramount and EDS was ever executed.  The credible evidence on

this point was from Daniel Zadorozny, attorney for EDS, and the individual responsible for

drafting the  contract fo r the p roposed transa ction.  H e testif ied, an d the  Cou rt finds , that E ric

Nelson never supplied Zadorozny with crucial terms for the contract, including pricing terms and

a descriptio n of service s to be  provid ed by each  of the  parties.  The Co urt also  finds  that by J uly

1999, any concept of profit sharing between EDS and Paramount had been eliminated from the

proposed  transaction .  As o f that tim e, ED S was agreeing  only to s ell serv ices to  Para mou nt. 

The  Court fin ds tha t Nelson neve r attemp ted to ob tain the re quired  appro vals from  EDS  for a

joint venture  arrangem ent.

The testimony to the contrary was not credible and came principally from Nelson who

had no authority to bind EDS.  No one with authority to bind EDS testified that there had been

an agreement between Paramount and EDS.  Carnegie produced one of several drafts.  The

draft produced came from Nelson’s home office where he stored it after he left the employ of

EDS.  Neither the draft nor Nelson’s testimony convinced this Court that the operative terms 

had been agreed upon.  There was no such deal and no basis to compute damages on the

negotiation s wh ich m ay, or m ay not, h ave u ltimate ly resulte d in a c ontract.

Tabak’s second premise for this damage calculation (loss of expansion of business) also

fails for lack of a factual foundation. There was no credible evidence that the success of the

proposed transaction between EDS and Paramount would have mirrored the projections made

by EDS.  Tabak’s opinion was not premised on any significant research into the broadband



10

hote l mark et and he  did no t verify the  accu racy of  the p rojectio ns up on which h e based h is

calculations.  Tabak relied on the projections made by David Moody and Nelson of Paramount

and EDS, neither of whom convincingly described the basis for these projections.  Those

projections  were  show n to be unrealistic  by cred ible ev idenc e esta blishin g tha t Tab ak’s

projection o f profits  for this  single  proposed  ventu re exc eeded those for the  entire  indus try in

2000 and 2001.

Grant Thornton's damages expert, Dr. Kenneth Cone, made a study of the broadband

hotel m arket an d testified  convin cingly.  Based on his tes timony and tha t of othe rs, the Court

accepts the opinion that the high-speed internet access business was a new and untried

business venture at the time.  The business model of the proposed venture was unrealistic and,

if implemented, would not have been successful.  Tabak's projections extended into the

inde finite  futu re an d the re is n o ev iden ce to  support a n ind efinite term  agre ement. A cco rding ly,

the Court finds that Carnegie’s/Tabak's first method of calculating damages, based on the

proposed transaction between Paramount and EDS, lacks a sufficient basis in fact, and is too

speculative and uncertain to permit an award of damages.

The remaining portion of Tabak's first method for calculating damages is variously stated

by the parties as involving a purported reduction in Carnegie's future cash flows (Grant

Tho rnton), an d a loss  of ong oing p rofits (Ca rnegie ).

Tabak’s calculation of damages using this methodology is flawed and, therefore, not

accepted.  Tabak focused on a period of time, long after the trading halt, that produced the

highest possible damage figure.  If Tabak had chosen to compare the period prior to the trading

halt with  the period  after th e trad ing ha lt, the ca lculatio n of dama ges w ould h ave b een  nearly

zero.  Moreover, the time period used in this method of analysis differed from the time period

Tabak used in his  market ana lysis (which  used  the stoc k price o n the date of the trading  halt).

Nearly all of the effects on Carnegie's cash flows found by Tabak can be explained by

the d rop in  Para mou nt's bu sines s from  1999 to 20 00.  T hat d rop resulted  from an inc rease in
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the use of cell phones by hotel customers and not from anything having to do with the trading

halt.  Tabak’s calculation was also flawed because he made no attempt to disentangle other

negative news about Carnegie unrelated to the trading halt from the negative news of the

trading ha lt itself.  See infra at 12.

In short, Tabak’s opinion as to this second measure of damages is unconvincing.  The

Court declines to accept his opinion that Carnegie suffered $21,924,374 for loss of existing

business.  These damages were not proved to a reasonable degree of certainty because 

Tab ak's p rojectio ns are too  spec ulative .  

2.  Carnegie Failed to Prove Lost Market Capitalization Resulting from the Trading

Halt

Tab ak's secon d me thod  of ca lculatin g damag es was ba sed o n an  allege d decline in

Carneg ie's m arke t cap italiza tion.  T his m etho d assum ed (i)  that th e pric e at w hich  Carneg ie's

stock  traded on  the Americ an S tock E xcha nge  (“AME X”) (on  April 28, 1999) was an  accu rate

reflec tion of  the m arke t's expectatio ns of  Carn egie's  future  cash  flows , and  (ii) that a lo ss in

mark et cap italization  cons titutes h arm to  a com pany rather  than  to the c omp any's shareholde rs. 

Using this th eory, T abak calc ulated  a drop in Carnegie's m arke t capita lization o f $446,603,758.  

Tabak's second methodology assumes that the amount of the reduction of market

capitalization is a harm to Carnegie.  The credible evidence, however, from the testimony of

Kram er-Ma yer and Co ne was tha t the ef fects  of trad ing an d liquid ity are prim arily a be nefit to

the shareholders.  Carnegie, therefore, cannot recover for any such reduction.

Add itionally, th is sec ond  meth od is f lawed becaus e Ta bak failed to  take in to

cons idera tion m ateria l inform ation th at artific ially inflate d the  price o f Carn egie's  stock  prior to

the trading halt.  He failed to adequately consider the effects of Carnegie's erroneous

acco unting  for the  ECA C, EC AC (E urope), W estsh ire, and Ru ssian  transaction s, and  the e ffects

of Ca rneg ie's failu re to d isclose the  seve re problem s with T alidan , even tually res ulting in  its

shutd own.  Tab ak als o failed to co nside r  1) the  effec ts of C arnegie's fa ilure to d isclose tha t it
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prepare d, forthrigh t, and m ost imp ortantly, cred ible in this trial.  
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was not profitable in 1998;  2) the effects of Carnegie's failure to disclose that its major source

of cash was its dealing in its own stock;  3) the effects of Carnegie's failure to disclose that

MAVIS was not a marketable product; and  4) the effects of Carnegie's failure to disclose that

Voice Qu est an d Ro mNet were no t succ essful.  

The market sets stock value based on expected future cash flows.  The sources of

Carnegie's cash flows were not from its operations.  The sources were from sales of its own

stock.  Such a circumstance does not create any real value, and it does not support the

market's expectations of future cash flows.  Accordingly, Cone opined that the stock price Tabak

used as his starting point to calculate the loss of market capitalization damages did not reflect

Carnegie's fundamental economic value and was not, therefore, an appropriate starting point for

the calculation of damages.  Cone opined further that 1) the drop in Carnegie’s stock price, after

the trading h alt, simply elim inated  an a rtificial va luation  and  2) the  drop  was  not an acc urate

depiction of a loss in market capitalization.  The Court accepts his opinions.2 

There is no reasonable basis in the record upon which to find, as did Tabak, that

Carnegie would have earned over $100,000,000 in the future or would have obtained a market

capita lization o f over  $400,000,000.  

Finally, Tabak neglected in both of his methodologies to consider the track record for

business ventures Carnegie attempted. Carnegie’s history was one of failure.  Cone delineated

those  failures.  First, D AR P roducts wa s one  of the  two co mpa nies C arnegie initia lly acqu ired in

appro ximate ly May 199 6.  No p roduc ts cove red by the  paten ts owned by D AR P roduc ts were

ever sold, and Carnegie abandoned this line of business when it decided, in September 1997,

to spin off DAR Products to its shareholders.  Second, Carnegie sold most of ECAC in or about

May 1996, within a year of acquiring it, due to its declining profit margins and increased
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competition.  C arneg ie then s old the re maind er of this b usines s for $1 00,000 cash in Jan uary

1998.  Third, Victoria Station essentially broke even for two years, but ultimately was closed due

to lack of business.  Fourth, PTT never produced any revenues, and its MAVIS product was

never commercially viable.  Fifth, Talidan initially produced some revenues.  By early 1999,

however, th e busines s was exp eriencing s evere  difficu lties, an d a few mo nths la ter Ca rneg ie

shut down T alidan's o peration s com pletely.  Sixth, A CC T elecom  (“ACC ”) and V oice Q uest were

touted as having synergy with MAVIS, but the Voice Quest product was determined to be

incomp atible with MAVIS.  By 199 9, Carne gie desc ribed the A CC de al as "disap pointing." 

Seventh, RomNet was not profitable.

In addition, C arnegie an nounced  transaction s that w ere unsuc cess ful, inclu ding o ne w ith

the Alltel Corporation (“Alltel”).  Alltel terminated the contract.  The announced distribution of

MAVIS in Russian, Italian and Swiss did not result in any sales of the product.  The BCT/Telus

deal with Paramount, which Carnegie declared as highly profitable, was rejected by BCT/Telus

as no t econ omic ally viable . 

Carnegie's only profitable year of operations was 1997 when Carnegie earned

$1,579,835 in n et inco me.  A bsen t the ga in on th e sale  of the  merc han t acco unts o f ECAC to

First USA, however, which was a one-time transaction, Carnegie would have reported a

subs tantial lo ss in 1 997 .  

Cone took the above facts into account in expressing his opinion that, assuming

Carnegie could prove liability, Carnegie suffered no damages.  Cone opined that the value of

Carnegie was inflated by overly optimistic projections and the dissemination of incorrect

information regarding its revenues and products.  Once the misinformation was fully disclosed,

the market value of Carnegie’s stock fell to its proper level.  Carnegie's stock price fell because

the truth about Carnegie's business (and the true source of revenues) was disclosed.  The
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Court accepts the opinion of Cone.  Under such circumstance, there is no basis to calculate any

damages resulting from the trading halt or the activities of Grant Thornton.

Carnegie failed to prove to a reasonable degree of certainty that it suffered any

damages.  Carnegie failed to present sufficient evidence upon which the Court could base any

award of damages against Grant Thornton.  Carnegie's claimed damages are based on

conjecture and are uncertain, are contingent or are too speculative to serve as a basis for

recovery under any of the claims brought against Grant Thornton.

B. Carnegie Cannot Recover Punitive Damages

Carnegie seeks punitive damages for its claims for fraud, breach of trust and tortious

interfe rence with its  contract.3  

Maryland law provides for an award of punitive damages only if there is an award of

compensatory damages and the plaintiff establishes, by clear and convincing evidence, that the

defend ant acted  with "actual m alice."  Phillip M orris Inc. v. An geletti , 358 M d. 689 , 773 (2000);

Alexander & Alexander Inc., 336  Md. 635, 649-52 (1994); Caldor v. Bowden, 330 Md. 632, 661

(1993).   Ca rneg ie failed  to prove either of th e pre requ isites fo r a punitive dama ge award .            

First, as set forth above, C arneg ie has failed to p rove en titlemen t to com pens atory

dam ages.  Second , there  is no c redib le evidence  that G rant T horn ton acted w ith actu al ma lice. 

"Actual malice" requires that the defendant act with an evil motive, an intent to injure, ill will or

fraud .  See Ellerin v. Fairfax Sav., F.S.B., 337  Md. 216, 234 (1995).  

Carnegie invites this Court to find an “inference of Grant’s actual malice in 1) the alleged

egregiously fraudulent misrepresentations of its personnel’s public company auditing and

Securities and Exchange Commission (“SEC”) regulatory compliance expertise before inception

of the Carnegie engagement;  2) the alleged sequential acts of cover-up of its negligence after
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the April 30, 1999 stock trading halt”; and  3) Grant Thornton’s alleged intentional interference

with the Westshire note repayment and related breach of trust.  Plaintiff’s Proposed Findings at

210 .                                                                                                                                                  

This  Cou rt finds  that G rant T horn ton d id not m isrepresen t its expertise, infra at 36-39,

did no t cove r up any neg ligenc e, infra at 43-44, did no t intentiona lly interfere with  the W estshire

note  repaymen t, infra at 44 , did no t com mit a b reach of tru st, infra at 39-41, and did not engage

in any oth er tortious  or fraud ulent co nduc t.  Accord ingly, there is  no ba sis to co nsider a n awa rd

of punitive dama ge to  Carn egie. 

IV. GRANT THORNTON WAS NOT NEGLIGENT

Under Maryland law, a plaintiff asserting a cause of action in negligence must prove, by

a preponderance of the evidence, that  (i) the defendant owed a duty to the plaintiff which

required co nforma nce to a c ertain standa rd, (ii) the defenda nt breach ed the du ty, (iii) the plaintiff

suffered  actu al inju ry or loss, and (iv ) the lo ss o r injury prox imately res ulted  from  the d efen dan t's

breach of  duty.  Shofer v. Stuart Hack Co., 124 Md. App. 516, 528 (1999) (citing W. Page

Keeto n et al., Pro sser and Ke eton on the Law of T orts, § 30 , at 164-6 5 (5 th Ed. 19 84);

Rosenblatt v. Exxon, 335  Md. 58, 76  (1994)); Suburban Hosp. Ass’n v. Mewhinney, 230 Md.

480, 484-85  (1963 ).

A.  Gran t Thornto n Com plied W ith Applica ble Stan dards o f Care

An independent auditor has a duty to use that degree of care and skill that a reasonable,

com petent inde penden t aud itor actin g in sim ilar circu msta nces  wou ld use .  See Restatement

(Second) of Torts, § 299A ("Unless he represents that he has greater or less skill or knowledge,

one  who  undertakes to render se rvices  in the p ractice  of a p rofession o r trade  is requ ired to



16

exerc ise the  skill and kno wledge norma lly possesse d by m emb ers o f that p rofession o r trade  in

good stan ding in  simila r com mun ities.").  

The credible evidence is that Grant Thornton held itself out to possess the skill and

knowledge normally possessed by members of its profession and that it had experience with the

rules and regulations of the SEC.  To comply with its duty in this case, Grant Thornton was thus

obliga ted to  perfo rm its w ork fo r Carn egie in  acco rdance w ith GA AS a nd w ith that d egree of skill

and care that a reasonable, competent independent auditor, familiar with the rules and

regu lations  of the  SEC , wou ld use  in sim ilar circu msta nces .  

1.  Russian Transaction

a.  Initial Accounting

Carnegie alleges that “Grant committed myriad GAAP and GAAS violations, most

important of which was its erroneous accounting for the put feature liability and proper revenue

recognition in the Russian transaction.”  Plaintiff’s Proposed Findings at p.144.  Carnegie,

however, h as fa iled to p rove, b y a prep onderance of  the eviden ce, an y breach of  duty en titling it

to relief.

Carnegie reported $3,100,000 on its December 31, 1998 audited financial statements as

a ga in on th e Ru ssian  transaction .  The  SEC  questione d tha t repo rting, as  well as  other aspects

of those statements.  Carnegie claims that “the Russian transaction, from beginning to end,

should at all times have been reported as an equity transaction, with no revenue capable of

being recognized. Grant knew, at least as of November 21, 1998, that the transaction was

structu red to  eliminate the pu t featu re liability.”  P laintiff’s P roposed F inding s at p. 6 7.  Ca rneg ie

also c laims  that this  erroneous reporting  of revenue was the p rimary c ause  of the  SEC ’s

concerns, the reason its staff telephoned the staff of the AMEX with its concerns, and the

ultima te cau se of  the halt in the  trading of C arnegie’s s tock.  



4 As used herein, the term “Tiller Entities” is inclusive of Tiller International and Tiller Holdings.

17

On September 29, 1997, Carnegie acquired PTT and Talidan.  It negotiated the

transaction with an overseas entity known as Tiller Holdings.  As consideration for the

acqu isition, the owners  of PT T an d Ta lidan a nd va rious e ntities a ffiliated  with T iller (colle ctively

“Tiller Entities”) received stock, options, and warrants from Carnegie.4  The stock options carried

both a put and a call option.

The put and call options were related.  As the market price of Carnegie stock increased,

the numb er of shares that c ould b e acq uired  by the o ption h olders through  exerc ise of  the ca ll

option s dec reased.  As the p rice fe ll, the nu mbe r of shares  that co uld be  acqu ired inc reased. 

The  holde rs of the op tions in stead  could  elect to  exerc ise a p ut op tion thre e years from  the date

of Carnegie’s acquisition of PTT.  The number of shares that would be acquired and then put

back to Carnegie also was determined by a formula.  The value of the shares at the date the

puts could be exercised, however, was always equal to $5,000,000.

On the advice of Grant Thornton, Carnegie recorded a liability for the puts ("Put Option

Liability") on its December 31, 1997 financial statements.  This accounting treatment was proper

under applicable accounting principles because it was probable that the puts would be

exercised instead of the calls.  This was probable because, in exercising the calls, the option

holde r rece ived shares of C arnegie sto ck tha t were  restricte d.   Th erefo re, the  econ omic ally

logical thing for the option holders to do was wait and exercise all of the puts and then put the

shares back to Carnegie for $5,000,000.  If the persons who exercised the puts wished to own

shares of Carnegie stock, they could then use the $5,000,000 to purchase "free trading" shares

of Carnegie stock at that point in time.

On April 27, 1998, Goldstein, while a partner at Grant Thornton, drafted a memorandum

to the audit file that explained the basis for the Put Option Liability and the amount at which that

liability was carried on Carnegie's books.  Based on the discounted value of the liability, the Put
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Option Liability was $3,756,574 as of December 31, 1997.   Goldstein also discussed the Put

Optio n Liab ility issue  with G able, F arkas and  Pea rl, all of whom  agreed that it was  more  likely

the p uts w ould  be exerc ised  than  the calls. T hus , Grant Thorn ton’s  adv ice re gard ing C arne gie's

treatm ent o f the put op tion as  a liability was proper under GA AP.  

In October 1998, Gable met with Anthony Georgiou of the Tiller Entities to discuss a

restructuring of the shares, option and warrants that had been issued to various entities

affiliated with T iller as p art of th e con sidera tion pa id by Carnegie to a cquire  PTT  and  Talidan in

Sep temb er 1997.  

As a  resu lt of these  discuss ions , Gable a nd G eorg iou a gree d to a  trans actio n wh ereb y:

(i) Carnegie would find a third party to purchase most of the Tiller Entities' shares, options and

warrants fo r $2,500,000; and (ii) Carnegie wo uld grant T iller the rig hts to d istribute  MAV IS in

Russia in exchange for the Tiller Entities' relinquishment of their put option rights.  At the

conclusion of the meeting, Gable believed that he had a deal and that there was no doubt that

Geo rgiou  wou ld arrange  for the  relinqu ishm ent o f the put op tion righ ts.  Moreove r, Gab le

thought that Ca rneg ie wou ld get th e Pu t Option Liab ility extingu ished  as a result o f this deal.  

On November 20, 1998, Gable and Farkas inquired of Goldstein, still a Grant Thornton

partner at the time, about revenue recognition on the deal Gable had fashioned with Georgiou,

that is, the sale to Tiller Entities of the rights to distribute MAVIS in Russia to be paid for by Tiller

Entities, Carnegie stock, and the relinquishment of the put option rights.  Goldstein informed

Gable, Farkas and Pearl that, if the transaction involved an exchange of Carnegie stock for the

distribu tion righ ts, GA AP p rohib ited revenu e recogn ition.  

Carnegie and Tiller Entities negotiated a Heads of Terms, which was executed on

November 28, 1998, setting forth the terms of the two transactions.  There were no substantial

chan ges to  the ve rbal agreemen t that G able h ad nego tiated w ith Ge orgiou in O ctobe r 1998. 

The  Hea ds of  Term s thus  provid ed fo r the sale of  the T iller En tities' stock, op tions a nd warran ts
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for $2 ,500 ,000  and  for the  gran t by Ca rneg ie to T iller En tities of th e righ ts to dis tribute  MAV IS in

Russ ia for the re linquishmen t of the put option  rights ow ned b y the Tiller E ntities.  Th e prima ry

purpo se of the Hea ds of T erms  was to  elimina te Carn egie’s e xisting $5 ,000,00 0 put fe ature

liability.

The Tiller Entities executed documents later in December 1998 surrendering their put

option  rights.  T hese  docu men ts were de livered  to Ca rneg ie.  

On December 9, 1998, and again on December 10, 1998, Carnegie issued a press

release announcing the deal to distribute MAVIS in Russia, as the sale to Tiller Entities of 1,000

copie s of M AVIS  software in  the R ussia n and English la nguages, for a  price o f $3,700,000. 

These press releases did not mention Carnegie stock as any part of the consideration for the

dea l.  

This Distribution Agreement stated that the consideration received by Carnegie for the

grant of the distribution rights to Tiller Entities was the surrender of the put options that had a

face  value  at ma turity of $5,000,000.  Th us, by th e term s of the Dis tributo r Agre eme nt, Ca rneg ie

had eliminated a substantial liability (in the form of the Put Option Liability) from its balance

sheet as of December 8, 1998.

In a letter dated February 12, 1999, Carnegie informed the SEC staff of the Russian

transaction.  The Distributor Agreement, dated as of December 8, 1998, between Carnegie and

Tiller Entities was attached as an exhibit to its Form 10-SB/A filed by Carnegie with the SEC on

Decemb er 8, 1998 . 

On February 27, 1999, Goldstein, as the CFO of Carnegie, forwarded a copy of the

Distributor Agreement to Grant Thornton along with a memorandum in which he stated that

revenue recognition on the Russian transaction was appropriate.  Shortly thereafter, in March,

1999  the fieldw ork began o n the 1998 a udit.  It continued th rough  mid-April 1999 .  Craig M iller,

the manager on the 1998 audit team, reviewed the Distributor Agreement, and, on March 5,
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1999, he prepared a memorandum determining that one month of revenue should be

recognized on the Russian transaction for 1998.   This memorandum was sent to the other

members of the audit team and to Illiano as Regional Director of Accounting and Auditing

Services for Grant Thornton.  Miller noted in his memorandum a number of assumptions he had

mad e and sev eral open  questions  he had abou t the transac tion.  

On March 8, 1999, Morton Goldman, Grant Thornton's audit engagement partner, sent

an e-mail to Goldstein raising several issues concerning the accounting for the Russian

transaction .   On M arch  9, 1999, G oldste in sen t Gran t Tho rnton  a me mora ndum res ponding to

Goldman's questions and providing additional information about the transaction.  In the

memorandum, Goldstein represented that all aspects of the Distributor Agreement had been

satisfied by Carnegie and that revenue recognition on the transaction was therefore proper.  He

also stated that accounting for the transaction was governed by the Statement of Financial

Accounting Standards (SFAS) 45.

Under Accounting Practice Bulletin 29, in accounting for a transaction of this nature, the

transaction  is valued by determ ining th e valu e of w hat is g iven u p or the valu e of w hat is

rece ived b y the co mpa ny.   In this  instan ce, the  value  of extin guish ing the  puts w as readily

ascertainable, so that value was used by Carnegie and Grant Thornton to determine the value

of the  Russian tra nsac tion an d the  amo unt o f revenue  to be  repo rted.  

In order to recogn ize reve nue , however, th e Ru ssian  transaction  had  to be  fully

completed in 1998, and Carnegie also could not have any continuing obligations to Tiller

Entities in the future.  After discussions with Goldstein, as CFO of Carnegie, and a review of the

relevant accounting literature, Grant Thornton preliminarily agreed that Carnegie's accounting

for the Russian transaction was reasonable and appropriate under GAAP.   At this time Grant

Tho rnton was aw are of the Distribu tor Agre eme nt itself, Ca rnegie ’s press  release s in De cember,

1998 and its Fe brua ry, 1999  letter to th e SE C. 
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Grant Thornton received repeated representations from Carnegie that the Russian and

English language versions of the MAVIS software had been delivered to Tiller Entities.  The

performance of this obligation was a condition precedent to revenue recognition on the

transaction .  Carn egie’s  representa tions in  this reg ard were fa lse.  

On April 8, 1999,  Georgiou faxed to Farkas a copy of an Amended Distributor

Agre eme nt.  Ge orgiou ack now ledge d in wr iting tha t Tiller E ntities h ad received the  MAV IS

software on De cem ber 18, 1998.  T he co ver sh eet o f this April 8, 19 99 fax, how ever, m ade  it

clear that the Amended Distributor Agreement was signed around April 8, 1999 and that, as of

that date, no software had been delivered by Carnegie or PTT to Tiller Entities.  Although the

acknowledgment of software receipt was given to Grant Thornton, reviewed by it, and relied

upon by it, the cover sheet of this document was not shown to Grant Thornton.  Based on the

acknowledgment, and without knowledge of the cover sheet,  Grant Thornton concluded that

revenue recognition on the Russian transaction was reasonable.

b.  Accounting After Discovery of Call Option Exercises                                   

During the course of the audit, Grant Thornton reviewed the 1998 stock transactions and

discovered that twenty-five percent (25%) of the call options had been exercised in November

1998, prio r to the  date  Carn egie c laime d tha t the D istributo r Agre eme nt had been execu ted.  

Carnegie alleges that this exercise of twenty-five percent (25%) of the call options

changed the probability analysis under Emerging Issues Task Force (EITF) 84-5.  It claims the

Put Option Liability should have been treated as an addition to equity.  It claims Grant Thornton

failed to properly audit the Russian transaction because it did not reconsider the accounting

treatm ent o f the P ut Op tion Lia bility under EIT F 84 -5 or obtain s ufficient com petent audit

evide nce regarding  the transac tion. 

          The  effec t of the  holde rs exe rcising  twen ty-five pe rcen t (25% ) of the  call op tions w as to

eliminate the ability of those holders to exercise the associated put option rights.  Thus, the
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amount of the puts remaining as of the purported date of the Distributor Agreement was

seventy-five percent (75%) and the associated liability for those remaining put options was

seventy-five percent (75%) of the total Put Option Liability.  As a result, twenty-five percent

(25%) of the value of the Put Option Liability was credited to additional capital/equity, the effect

of wh ich wa s to reduce  the d iscou nted  amo unt o f the P ut Op tion Lia bility to $3 ,100 ,000 .  This

reduced amount was the amount that Carnegie reported in its December 31, 1998 financial

statem ents a s a ga in on th e Ru ssian  transaction .                                                                            

          On March 15, 1999, Goldstein, as CFO of Carnegie, sent a copy of the stock option

agreeme nt (for th e acq uisition  of PT T an d Ta lidan) to  Broo ke T ucke r, an appra iser with  AME X. 

Goldstein informed Tucker that twenty-five percent (25%) of the call options had been exercised

on November 25, 1998.  On March 24, 1999, Goldstein sent a memorandum to Goldman

reporting that American Express opined that the value of the put options was $3,100,000.  On

April 22, 1999, Grant Thornton received a copy of the appraisal dated March 29, 1999 from

American E xpress.  As expe cted, the appraisal conc luded that the value of the s eventy-five

percent (75%)  of the  puts relinqu ished  in exchange fo r the softwa re and the  gran t of the  rights

to distribute MAVIS was $3,100,000.  Three million, one hundred thousand dollars ($3,100,000)

was the am ount of the rema ining Put Option Liability after deducting the value of twen ty-five

percent (25%)  of the  puts th at had been extingu ished  when twenty-five p ercent (25%) o f the call

options had been exercised in November 1998.  The date for which American Express

determined the appraised value of the remaining seventy-five percent (75%) of the put options

was  Decemb er 8, 1998 , the da te on  the D istributo r Agre eme nt and the  date  Carn egie

represented as being the date the Russian transaction was completed.

Under GAAP, after the exercise of twenty-five percent (25%) of the call options, Grant

Thornton wa s not required to revisit the question of the pro bability of the remaining seventy-five

percent (75%)  of the  puts b eing e xercised becau se the  natu re of th e op tions a lways m ade  it

more  probable th at the  put options  wou ld be e xercised than would th e call o ptions .  
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Additionally, the remaining put option rights associated with the other seventy-five percent

(75%) of the options had been surrendered, either by virtue of the Heads of Terms or the

Distributor Agreement, prior to the exercise of the remaining call options.  Thus, the exercise of

twenty-five percent (25%) of the call options had no effect on the probability that the remaining

seve nty-five p ercent (75%) o f the puts wo uld be  exerc ised.  

The recordation of the Put Option Liability was proper under applicable accounting

principles, including under EITF 84-5.  The put option feature of the call options was an

indebtedness that was likely to come due in the future and therefore the Put Option Liability was

properly reco rded  in the D ecem ber 31, 1997 financia l statem ents.  C arnegie of fered  no credible

evide nce, in cludin g no  opinio n testim ony, to th e con trary.  

Late in the audit, Grant Thornton’s Hillel Moerman discovered that all of the remaining

seve nty-five p ercent (75%) o f the call optio ns ha d been exercised on De cem ber 23, 1998. 

These call options were exercised by or on behalf of Treasure Bay, which received the options

by assignment from the Tiller Entities.  The fact that the remaining seventy-five percent (75%) of

the calls had been exercised on December 23, 1998, did not affect the accounting for the

Russian tra nsac tion.  The T iller En tities alre ady ha d agreed  to sur render the ir put op tion righ ts

prior to that date.  As Carnegie represented the facts to Grant Thornton, the accounting for the

transaction complied with GAAP.  The audit evidence reviewed by Grant Thornton, including the

stock options agreements, the Distributor Agreement, the memoranda from Goldstein, the

acknowledgment of receipt of the software by Tiller Entities in the Amended Distributor

Agre eme nt, the A meric an Expres s app raisal a nd the rep resentation s by Carnegie’s

management, was sufficient for Grant Thornton to conclude that revenue recognition on the

Russian tra nsac tion wa s reasona ble an d approp riate under GAAP.  

Carnegie did not meet its burden to prove, by a preponderance of the evidence, that

Gran t Tho rnton  breached  the sta ndard of care in  aud iting the  Russian tra nsac tion.  
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2.  Valuation of Restricted Stock

At trial C arnegie as serted liability p remis ed on other aspects  of Grant T horn ton’s

performance related to the 1997 and 1998 audits. The Court addresses those other issues here.

On September 29, 1997, Carnegie acquired two companies, PTT and Talidan, by means

of a stock exchange transaction.  As a result of the transaction, the excess value of the stock

used for the purchase of PTT and Talidan was required to be recorded on Carnegie’s books as

goodwill, an  intang ible as set.

On March 16, 1998, Goldstein, then the Grant Thornton partner assigned to the 1997

audit, reviewed worksheets provided by Carnegie and questioned whether the figures used by

Carnegie for intangible assets were overvalued.  Goldstein took three actions.  He suggested

that the  value  of the  stock  used  to acq uire PTT and  Talidan needed to  be adjuste d downward to

account for the fact the stock was restricted; he recommended that Carnegie obtain an

appraisal; and he sent Carnegie’s management a memorandum recomm ending that the stock

be appra ised.  G oldste in spe cifically in formed C arnegie’s m anagem ent that Ca rneg ie nee ded  to

make the valuation and that Grant Thornton could not be involved in the process.

On M arch  18, 1998 , Gold stein d rafted  ano ther m emo randum in form ing Carnegie’s

management of existing studies on restricted securities which discounted such stock by a range

of twe nty perc ent (20%)  to nine ty perce nt (90%).  G oldste in per formed th is rese arch  in order to

obtain independent information regarding the proper amount of discounts.   Goldstein also

spoke with Phillip Matz, a certified public accountant and a valuation expert, and recommended

to Carnegie that it hire Matz.  Goldstein warned Carnegie’s management that the appraisal

could  be the sub ject of  scrutin y by the S EC. 

On March 19,1998, Gary Dahne, an employee of Carnegie, drafted a memorandum

summarizing information he had gathered regarding discounts.  Dahne concluded that the stock

should be discounted as much as seventy and seven tenths percent (70.7%).   Dahne also
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noted tha t "[l]arge r disco unts c an be applied for larger quantities  of stock . . ."  Dahne sen t this

information to Richard Greene, a certified public accountant who, at that time, provided

accounting consulting services to Carnegie.  Dahne’s memorandum was forwarded by

Carn egie’s  Gen eral C ounsel to T alidan 's solic itors in L ondon fo r their review.  

On March 27, 1998, Craig Miller of Grant Thornton noted in a memorandum that the

stock  had  been disc oun ted se venty percent (70%) by Carn egie's  man agemen t.  Goldstein, s till

with Grant Thornton at the time, discussed the discount with Matz and Michael Egan of Legg

Mason.  In a memorandum to the work papers, he concluded that management's valuation of

the sto ck ap peared to  be reason able.  In  a me mora ndum da ted April 3, 19 98, G oldste in

repo rted that C arne gie's  manag ement a gree d to d iscounts  betw een  eigh ty perc ent a nd e ighty-

five pe rcen t (80-85%)  base d on  its discussio ns w ith Matz.  Gold stein w as told  that Matz would

prepare a  formal app raisal.  H e did n ot.

Grant Thornton did not dispute the reasonableness of that discount, but it did not rely on

any ap praisa l in dete rminin g tha t the am oun t of the  disco unt u ltimate ly adop ted by Carn egie

(eighty-five and seven tenths percent (85.7%)) was reasonable.  Grant Thornton affirmed the

reasonableness of the discount by doing a cash flow analysis which produced a similar

valua tion.  

On April 28, 1998, Goldstein informed Carnegie's management that Krosin of Grant

Thornton’s Baltimore office had requested that Grant Thornton's New York office review

Carnegie's December 31, 1997 financial statements. They were so reviewed by Graziano, the

Reg ional D irector  of Ac coun ting an d Auditing S ervices.  Gra ziano  requested  that Carnegie

obta in a fo rmal a ppra isal to s upport the  valua tion of  the sto ck.  Goldste in wro te to Carnegie’s

management on May 1, 1998, advising it that the 1997 audit was complete, except for the

appraisal.

On May 5, 1998, Carnegie sent to Matz, Goldstein's suggested language and other
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support for an appraisal.  Goldstein immediately reminded Carnegie’s management that

Carn egie n eeded to  obta in an a ppra isal.  Ma tz neve r perfo rmed  an appra isal, bu t Carn egie’s

management informed Goldstein that Matz agreed with Goldstein.  Goldstein had done no

appraisal.  R ather, he had agreed tha t Carn egie’s  man agemen t’s dete rmina tion of  the d iscou nt,

as informed by Matz, albeit without a formal appraisal, was reasonable.

On May 7, 1998, Carnegie obtained another appraisal from Joseph Luongo who

concluded that a discount of eighty-five percent (85%) was proper.  Grant Thornton reviewed

Luongo ’s cred entials  and  at this tim e Gra nt Th ornton and Ca rneg ie both  believed that Ca rneg ie

had properly determined the amount of the discount.  The eight-five percent (85%) discount was

used in preparing Carnegie’s December 31, 1997 financial statement.  The effect of using the

eight-five percent (85%) discount was to reduce the goodwill of PTT and Talidan from

approximately $1 7,000,000 to $6,000,000.  

Carnegie did not present any credible evidence that this eight-five percent (85%)

disco unt was no t reasonable or  that G rant T horn ton fa iled to a dhere to G AAP  by usin g this

discount in preparing Carnegie’s 1997 financial statements.

3.  Change In the Discount on the Valuation of Stock

Beginning December 30, 1998 and continuing until Grant Thornton was discharged, the

SEC scrutinized Carnegie's acquisition of PTT and Talidan.  The SEC initially scrutinized the

transaction as a possible "reverse acquisition."  The SEC dropped this concern only after

Carn egie a nd the SE C came to  a negotiate d agreem ent that the  amo unt o f the d iscou nt would

be fifteen percent (15%).

After the SEC had expressed concern, Goldstein sent the Luongo appraisal to the SEC

staff on April 13, 1999.  Two days later, the SEC asked Carnegie to explain how it reached a

value  of $.11 a sh are fo r the s tock u sed to  acqu ire PT T an d Ta lidan.  C arnegie respon ded  with

a sug gestio n tha t the sto ck be  value d at $ .53 a  share.  Th e SE C refu sed to  acce pt a d iscou nt in
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excess of ten percent (10%).  Shortly thereafter, on April 22, 1999, Carnegie and the SEC

agreed that Ca rneg ie wou ld use  a fiftee n percen t (15% ) disco unt.  

The December 31, 1997 financial statements were restated to reflect the use of a fifteen

percent (15%) rather than an eighty-five percent (85%) discount.  Carnegie filed its restated

financial sta teme nts with  the SEC o n Ap ril 27, 19 99 in its  Form  10-K SB.  A lthoug h Ca rneg ie

accepted this negotiated figure of fifteen percent (15%), neither it, nor Grant Thornton believed

that the  fifteen  percent (15%)  disco unt was a c orrec t valua tion of  the sto ck.  Carnegie ag reed  to

the nego tiated f igure  to ge t its Form  10-K SB file d and to m ove c loser to  its goa l of listing  its

stock on the AMEX.

The Court accepts the expert opinion of Ernest Ten Eyck that the SEC’s questioning of

the d iscou nt and its ultim ate decisio n to d ictate a  figure  subs tantially lower than that in

Carnegie’s original financial statements is not unusual and does not mean that the original

disco unt d id not c omp ly with GAAP . 

The  adoption o f the fifte en percent (15%) d iscou nt resulted in  an inc rease in the  goodwill

of PTT and Talidan which lead to an increase in Carnegie's balance sheet assets.  That

increase dictated that in future years, those increased assets would have to be amortized which

would ultimately adversely affect (from Carnegie’s point of view) the revenues reported.

4.  Talidan’s Impairment

Carn egie’s  expe rts did n ot exp ress a ny cred ible op inion th at Gra nt Th ornton's 19 97 audit

work relating to impairment failed to comply with GAAS.  Moreover, the Court concludes, based

on the testimony of Ten Eyck, that Carnegie was responsible for performing an impairment

analysis in the first instance.  In 1997, Carnegie's management provided written representations

to Grant Thornton that Talidan was not impaired.  There is no credible evidence that Talidan

was  impa ired during  the 1997  year or  that G rant T horn ton fa iled to c omp ly with GAAS  in its

aud iting rela ting to th is issue. 
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Carn egie's  man agemen t represente d tha t Carn egie's  goodwill as sets w ere not imp aired . 

Statement of Financial Accounting Standards (“FAS”) Number 121 requires that an impairment

analysis be conducted in circumstances where an event occurs which would affect the ability of

a com pany to reco ver the  value  of the  goodwill (a “tr igger ing ev ent”).  

The FAS 121 analysis was Carnegie’s responsibility and Carnegie determined that the

goodwill for Talidan was recoverable over the life of the asset.  This analysis was performed

using the higher value for goodwill associated with Talidan.  Although Goldstein counseled

Carn egie’s  man agemen t rega rding  its resp onsib ility to disclo se an y triggerin g eve nt, Ca rneg ie

did no t disclo se an y such  even t to Gra nt Th ornton.  

In February 1999, Carnegie’s management received a memorandum that informed it of

develo pme nts in the  Brazilian te lephone industry that would se riously affe ct Talida n's future

income.  Thus, by early 1999, Carnegie's management had knowledge of material facts and

serious problems with Talidan's business, but it did not disclose this information to Grant

Tho rnton  or to the SE C de spite th e fac t that, at th is time , it was u ndertaking  the p rerequisites  to

be listed for trading on the AMEX.

In May 1999, Goldstein, now at Carnegie, received reports of Talidan's first quarter 1999

revenues.  Those revenues had decreased to the point that Goldstein expressed concern about

the possible impairment of Talidan.  At that time, neither Goldstein (at Carnegie) nor Grant

Tho rnton  was  aware tha t Talidan's b usine ss ac tually ha d been su spen ded .  Carn egie e ventu ally

disclosed this potential impairment of Talidan in a draft Form 10-QSB which it sent to the SEC

on M ay 25 , 199 9.  The S EC asked C arne gie to  exp lain th e circ umstan ces  invo lving  Talid an's

intang ible as sets.  

On J une  1, 1999, T alidan 's manageme nt sen t an e -mail to  Carn egie’s  management

giving additional details of the problems in the Brazilian telephone industry.  Grant Thornton was

informed of these issues for the first time on or about June 4, 1999.  (Communications between

Carnegie and Grant Thornton essentially ceased on or about May 7, 1999 when Carnegie hired
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a law f irm to re present it in m atters  related to G rant T horn ton’s p erform ance .)

After th e trad ing ha lt, Carnegie s ought to reopen the  issue  of the  valua tion.  In p art,

Carnegie did so because of concerns with a possible impairment of the amounts recorded for

Talidan's g oodwill.  On  June  9, 1999, C arnegie ob tained  a new appraisa l of the  stock  used  to

acquire PTT and Talidan, which valued the stock using an approximate fifty-five percent (55%)

disco unt. 

In its July 2, 1999 response to questions raised by the SEC in the May 27, 1999,

comment letter, Carnegie disclosed that Talidan had suffered impairment losses of over

$5,000,000 in th e third  quarter of 1 998  and  that its D ecem ber 31, 1998 financia l statem ents

would be restated to account for these losses.  Carnegie also disclosed that payments from the

Brazilian national telephone company had been suspended and, as a result, Talidan had

suspended its business.

On July 12, 1999, Carnegie reported that the SEC accepted a thirty-three percent (33%)

disco unt to  value  the sto ck issued  to acq uire PTT and  Talidan.  U sing th at thirty-three percent 

(33%) discount, in a July 28, 1999, letter to the SEC, Carnegie reported an impairment loss of

$5,700,000 for Talidan and stated that it expected to sell Talidan.  Thereafter, on

August 3, 1999, Carnegie provided further information to the SEC staff about the impairment of

Talidan and the SE C raised m ore questio ns.  

On August 18, 1999, Talidan's management informed Goldstein of the information they

had given to Carnegie’s management in February 1999 and Goldstein informed Grant Thornton

for the  first time .  

There was no credible evidence that Grant Thornton violated GAAS with regard to the

impairment issue.  Grant Thornton had no basis for conducting a FAS 121 analysis in the

abse nce o f knowledge o f a triggering  even t.  Carn egie’s  man agemen t had  such  know ledge , but,

for whatever reason, elected to keep that information from its auditors and its CFO (Goldstein)

until Goldste in (wh ile at Carnegie) stu mble d upon news of Ta lidan’s  poss ible impairm ent.  
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Carneg ie faile d to p rove  by a p repo nde ranc e of the evidence  that G rant T horn ton's

auditing of Talidan's goodwill caused any harm or damage to Carnegie.  Even if Carnegie had

proven causation, the only evidence of economic damage it presented at trial related to the

trading halt on April 30, 1999.  As determined above, Carnegie did not inform the SEC of the

possible triggering event related to Talidan until May 25, 1999.  Accordingly, this issue could not

have formed the basis for any conversation between the SEC and the AMEX that resulted in the

trading ha lt.

B.  Grant Thornton’s Conduct Was Not the Proximate Cause of Carnegie’s Alleged

Damage

To establish the element of proximate cause, a plaintiff must introduce evidence

estab lishing  two e leme nts:  (i) ca use in  fact; and (ii) leg ally cog nizab le cau se (o r "lega l caus e"). 

See Board of County Comm’rs v. Bell Atlantic-Maryland, 346  Md. 160, 184 (1997);  Peterson v.

Underwood, 258  Md. 9 , 16-17 (1970); Wa nkel v. A&B Contractors, Inc., 127 Md. App. 128, 158

(1999 ).

Cause in fact focuses upon whether the defendant's conduct actually was a cause of the

plaintiff 's alleged dama ges.  Peterson, 238 Md. at 16-17.  To satisfy this element, a plaintiff must

establish a causal connection between the damages claimed and the defendant's conduct and

show tha t "it is more proba ble than not that defen dant's act ca used h is injury."  Id. at 17.  If the re

is no d irect ev idenc e of causa tion, ca usatio n ma y be es tablish ed by circum stantia l evidence if

the evidence is sufficient to show "a reasonable likelihood or probability rather than a

possibility."  Id.; see also Med. Mut. Liab. Soc’y v. V.B. Dixon & Assocs., 339 Md. 41, 54-57

(1995 ).

In determ ining wh ether a  cause in fac t exists, on e of two  tests is employe d, a "bu t for"

test or  a "substan tial facto r" test.  See Wankel , 127 Md. App. at 158.  The "but for" test applies

"when  the injury wo uld no t have o ccurred in the a bsen ce of the defe ndan t's neglige nt act.”  Id.

(citation omitted).  The “substantial factor” test was created to address situations where “two
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indep endent ca uses  conc ur to b ring abou t an inju ry, and e ither ca use, s tand ing alo ne, would

have w rough t the iden tical harm .”  Id. 

Carnegie urges that this Court find “that Grant’s numerous and cumulative acts of

accounting and auditing negligence in its SEC filings for Carnegie relating to treatment of the

‘put feature liability’ arising in the Russian transaction were the proximate and natural cause of

the halt in Carnegie’s common stock trading on April 30, 1999, one day after the stock was first

listed for trading.”  Plaintiff’s Proposed Findings at p.193.  Even assuming that Grant Thornton

was  neg ligent in  acco unting  for the  Put F eatu re Liability, the eviden ce do es no t supp ort a

finding tha t the ac coun ting fo r the Put Feature  Liability was the  caus e of the trad ing ha lt.

W hen  a Fo rm 10 -SB is  filed, the SE C sta ff reviews the  filing an d provides  com men ts. 

The  SEC  staff e ndeavors  to provide comm ents b efore  the Form 1 0-SB  beco mes  effec tive. 

Man age ment is re sponsib le for  prov iding  resp onses to  the comments.  T he compan y's

attorneys and auditors assist management in providing those responses.  Resolving the

comm ents can be  a time-consum ing process.  Th e SEC s taff expects com prehensive

response s to its c omm ents a nd questio ns.  

Carnegie's Form 10-SB became effective sixty days from the date of its filing, and

Carnegie became a reporting company on December 28, 1998.  The SEC staff provided

comments on Carnegie's Form 10-SB in a comment letter dated December 30, 1998.  That

letter be gan  a cou rse o f discu ssion s betw een  Carn egie a nd the SE C sta ff abo ut Ca rneg ie’s

submission.

The  Dece mbe r 30, 1998 comment letter containe d fifty sepa rate com men ts on the  Form

10-SB, including sixteen accounting comments.  These included questions relating to the sale of

the Talidan assets to Westshire, the PTT and Talidan purchase (and whether it constituted a

revers e acq uisition ), and  the sa le of the stoc k of E CAC  to Va lue Partne rs.  

Carnegie responded to the comment letter on February 12, 1999, and it also filed an

ame nded Fo rm 10 -SB/A  the sa me d ay.   In res ponse to th e acc ounting co mm ents, C arnegie
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stated in its February 12, 1999 letter that it had revised the footnotes to its interim financial

statem ents c once rning  the sa le of T alidan 's assets to W estsh ire and the  ECA C tran sactio n. 

Carn egie a lso arg ued  that the  purchase  of PT T an d Ta lidan w as no t a reve rse acquis ition.  

Gran t Tho rnton  started the  aud it of Ca rneg ie's De cem ber 31, 1998 financia l statem ents

in late F ebruary 1999.  D uring  the period  the au dit was  being  cond ucted , the SEC s taff (i)

continued to provide Carnegie with comments on Carnegie's responses to the December 30,

1998 comments on the Form 10-SB and  (ii) provided additional comments on the Form 10-

SB/A.

On March 29, 1999, the SEC staff forwarded additional accounting comments on the

Form 10-SB/A.  These comments questioned the recognition of gain on the Westshire and

ECAC transactions and repeated the position that Carnegie's acquisition of PTT and Talidan

shou ld be a ccou nted  for as  a reve rse acquis ition.  The tim ing of  the receipt o f the comm ents

from the SEC staff was significant.  The March 29, 1999 communication from the SEC indicated

that the re we re issu es Carnegie ha d to address be fore it could f ile its Fo rm 10 -KSB .  As a  resu lt

of these co mm ents, C arnegie m issed  the dead line fo r filing its F orm 1 0-KS B, and Ca rneg ie

obta ined a n exte nsion  until Ap ril 15, 19 99 to  mak e tha t filing.  

On April 1, 1999 Carnegie filed an application for listing on AMEX and qualified under

the a lterna tive c riteria .  The next day, Apr il 2, 19 99, C arne gie re plied  to the  SEC  staff 's

comments.  In this reply, Carnegie provided a more detailed explanation of the ECAC

transaction than it had previously and justified its position on the appropriateness of revenue

recognition.  Carnegie also explained the Westshire transaction and responded to the reverse

acqu isition comm ent.  

On A pril 9, 199 9, the SEC s taff provid ed three add itional com men ts on C arneg ie’s Form

10-SB/A.  These comments all related to the reverse acquisition issue.  On April 12, 1999,

Carnegie responded to these comments.  After reviewing this response, the SEC staff still had

add itional q uestio ns ab out the acc oun ting fo r the acquis ition of  PTT  and  Talidan.  



33

On April 15, 1999, the SEC staff raised two primary concerns with Carnegie's Form 10-

SB/A.  The staff, for the first time, questioned the eighty-five percent (85%) discount rate for the

stock used to purchase PTT and Talidan.  The staff continued to question whether the

acqu isition o f those two  com pan ies sh ould b e acc oun ted fo r as a  revers e acq uisition .  

On A pril 19, 1 999 , Carn egie respo nded to the  March 29  and  April 9 , 1999 com men ts. 

This response stated that the collectibility issues for ECAC and Westshire had been resolved

through telephone conversations with the SEC staff.  Carnegie also provided further information

in support of its position that the acquisition of PTT and Talidan should not be accounted for as

a reverse acquisition.  The next day, Carnegie provided a supplement to the April 19, 1999

letter.  

On April 20, 1999, at the request of Carnegie, Mike Starr, Grant Thornton's National

Direc tor of A ssura nce S ervice s, bec ame  involve d in the  com men t process, a nd sh ortly

thereafter S tarr had con versa tions w ith the S EC a bou t the remain ing op en iss ues.   

After a telephone conversation with the SEC staff, on April 21, 1999, Goldstein reported

that the SEC staff had agreed that the PTT and Talidan acquisition did not have to be

acco unted for a s a reverse  acqu isition.  T he d iscou nt issu e, howeve r, had  not been  reso lved. 

Also on April 21, 1999, the SEC staff agreed not to challenge the use of a fifteen percent (15%)

disco unt on the  stock  Carn egie is sued  to acq uire PTT and  Talidan.  C arnegie the n decided  to

acqu iesce  in the S EC s taff's position  in order to get the  Form  10-K SB file d.  

On April 27, 1999, Goldstein (now with Carnegie), in a conversation with Lisa Hackman

of the AMEX, learned that the SEC staff had advised the AMEX that "there were open       

issue s  . . . surro und ing" the filings  that Carnegie ha d ma de w ith the S EC.  G oldste in

immediate ly wrote a  letter to th e SE C sta ff in wh ich he  stated  that ad ditiona l docu men tation to

resolve those "open issues" would be included in the Form 10-KSB "which will be filed either

this afternoon or first thing in the morning."  Goldstein did not send this letter to Grant Thornton

and he did not advise Grant Thornton that, according to Hackman, there were "open issues"
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that the  SEC  staff h ad ra ised.  

Carnegie filed its Form 10-KSB on April 27, 1999.  The AMEX notified the SEC on

Apr il 28, 1 999  that it h ad appro ved  Carneg ie for  listing  on its  exch ang e.  The fo llowin g day,

April 29, 1999 Carnegie’s stock started trading on the AMEX.

On April 29, 1999, Richard Wulff, Chief of the Office of Small Business of the SEC

Division of Corporate Finance, wrote Carnegie in a comment letter about the Form 10-KSB

which Carnegie f iled on Apri l 27, 1999.   The April  29 comment letter addressed five items

where “revisions need to made (sic) in an amended 10-KSB for the year ended December 31,

1998 and in an  ame nded Fo rm 10 -SB.”  O ne o f those five ite ms in volved  the Put Op tion Lia bility

on the Russian transaction.  Also on April 29, 1999, the SEC notified the AMEX that it had

conc erns  about Ca rneg ie’s filing s. 

From the facts set forth above, Carnegie wants this Court to conclude that the

recognition of  $3,107,564 in revenue in Carnegie’s 1998 financial statement was the cause of

the trading halt.  This Court draws no such inference.  The only testimony at trial regarding the

cause of the AMEX’s decision to halt trading in Carnegie’s stock came from Perry Peregoy.  He

testif ied that the AMEX received a call from the SEC on Apri l 29, 1999 regarding “some

concerns.”  He did not testify as to what those concerns were or that they related to the Put

Optio n Liab ility.  

It is not reasonable to infer that the SEC's "concerns" were in fact primarily about the

Russian transaction.  As Carnegie's April 27, 1999 letter to the SEC staff shows, the SEC had

various other concerns at the time, including concerns regarding:  (i) the test of significance on

ACC and RomNet, (ii) the purchase price allocation of PTT and Talidan, (iii) the update of the

capital stock note to the financial statements for the undiscounted liability, and (iv) disclosure of

a con sulting  agreeme nt.

The  history o f com mun ication  between  the SEC s taff an d Ca rneg ie was  exten sive. 

The re were  multiple le tters add ressing  multiple is sues  from the SEC staff to  Carne gie.  Th ere
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were multiple responses from Carnegie.  There were telephone calls from Carnegie to the SEC

staff in which G rant Th ornton  did not p articipate a nd the re was  a call by G rant Th ornton ’s Starr

to the SEC staff without participation by anyone from Carnegie.  The exchange of

communications began prior to Carnegie applying for listing on the AMEX and continued after

the trading h alt.  

All of this communication was occurring in an atmosphere of some urgency because of

Carnegie’s motivation to apply to the AMEX, be listed, and start trading.  In light of these

facto rs, and the  lack o f evide nce o f prec isely wh at the  SEC  staff said to A MEX  staff in  the April

29, 1999 conversation, this Court does not conclude that the Put Option Liability was the cause

or even a cause of the trading halt.  It is just as likely that the SEC staff was unsettled by the

accu mula tion of  issue s to be  urgently reso lved a s it was  conc erned with a ny one  transaction .  It

is simply an unknown.  Carnegie failed to prove, by a preponderance of the evidence, what

concern or conce rns of the SEC staff m otivated it to  commun icate with  AME X and  what conce rn

or concerns it expressed to  AME X. 

Wh ether analyzed under the “but for” or “substantial factor” test, Carnegie’s evidence

has  failed  to pro ve the cause  in fac t of the trad ing h alt on  Apri l 30, 1 999 .  Acc ordin gly,

regardless of the theory of recovery, Carnegie has failed to prove causation.

V. FLACH WAS NOT NEGLIGENT

Carn egie h as als o brough t a claim  of negligen ce ag ainst F lach, in dividually.  Carneg ie

claims  that Flac h’s liability for his n egligen t acts, as  a partner, flows f rom the  Maryland  Uniform

Partnership Act (the “Act”).  Pursuant to Section 9-307 of the Act, an individual partner can be

held lia ble fo r any “neglige nt or w rong ful ac t or om ission  of [tha t] partner . . . if [tha t] partner is

negligent in appointing, directly supervising, or cooperating with the other partner, employee, or

agent.”

Flach was the Grant Thornton managing partner who, on February 1, 1999, appointed
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Gold man  as Carnegie’s A udit Partne r when Go ldstein  left Gra nt Th ornton to join  Carn egie a s its

CFO .   It is the a ct of appo inting G oldm an to  that po sition th at Ca rneg ie alleg es was ne gligen t. 

It also  alleg es th at any liability for ne glige nce  by Grant T horn ton is  “imputed  to an d shared  by”

Flach.  Complaint at ¶123.

Under either theory of liability, direct or shared, Carnegie has failed to meet its burden of

proof.  In  discha rging his  responsibilities as  Mana ging P artner o f Gran t Thorn ton's Ba ltimore

office , Flach 's con duct, in cludin g his a ssign men t of Go ldma n as th e Audit Pa rtner fo r the audit

of Carnegie's December 31, 1998 financial statements, conformed to that degree of care and

skill that a reasonably competent accountant in a managerial position would have used under

simila r circum stanc es.  Carnegie fa iled to p rove th at the  appointm ent o f Gold man  as Audit

Partn er breache d any stand ard o f care .  

Goldman had been the managing partner of the Baltimore office for twenty years and

had  been invo lved in  a numbe r of au dits.  Goldm an had little S EC e xperie nce, b ut the  Aud it

Partner is not charged with performing the audit himself.  Krosin and others at Grant Thornton

had knowledge of SEC reporting matters.  Krosin had assumed primary responsibility for the

SEC  commen ts on Form 10-SB/A and  served  as the re viewing  partne r on the  1998  audit. There

is no basis on which to conclude that Flach breached any duty to Carnegie by appointing

Gold man  as Audit Partne r.  

W ith resp ect to s hared liability, G rant T horn ton, as set forth above , com plied w ith

applicable professional standards in performing all of its services for Carnegie, and it used that

degree of ca re and skill that a reasonab ly competent indepe ndent auditing firm wou ld have

used in similar circumstances.  Therefore, Grant Thornton was not negligent and there is no

neg ligent c onduct to im pute  to Flach.  

Fina lly, Carnegie h as als o failed to m eet its b urden to p rove th at Flach’s  conduct, or that

of Grant T horn ton, ca used  it dam age .  
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VI. GRANT THORNTON MADE NO MISREPRESENTATION

Under Maryland law, a party asserting a cause of action for fraudulent inducement must

prove, by clear and convincing evidence, that: (1) the defendant asserted a false representation

of material fact to the plaintiff; (2) the defendant knew that the representation was false, or the

representa tion wa s ma de w ith suc h reckless  disreg ard fo r the tru th tha t know ledge  of the  falsity

of the statement can be imputed to the defendant; (3) the defendant made the false

representation for the purpose of defrauding the plaintiff; (4) the plaintiff relied with justification

upon the misrepresentation; and (5) the plaintiff suffered damages as a direct result of the

relianc e upon the mis representa tion.  See Maryland Envtl. Trust v. Gaynor, 370 Md. 89, 97

(2002); Sass v. Andrew, 152  Md. A pp. 406, 429 (2003); Phillip M orris, Inc . v. Ang eletti, 358 Md.

689, 725 (20 00).

Carnegie claims Grant Thornton falsely induced it to hire Grant Thornton as its auditor

by mis representin g the  expe rience  and  abilities  of its auditors, by qu oting a  fee o f twen ty

thousand dollars ($20,000) for the 1997 audit, and by failing to disclose the personal history of

Gold stein.  

Carn egie in terview ed G rant T horn ton in la te November o r early Decem ber 1997 . 

Carnegie intended to hire an accounting firm to audit Carnegie’s consolidated financial

statem ent fo r the yea r end ing Decem ber 31, 1997 and to  assis t Carn egie in  preparing  pub lic

filings w ith the S EC re lated to  Carn egie’s  quest to be com e a reporting publicly traded co mpa ny. 

Carnegie also interviewed two other accounting firms, Arthur Andersen and KPMG.  At the t ime

Carnegie interviewed Grant Thornton, Grant Thornton knew that Carnegie’s then current

auditing firm, Resnick Fedder & Silverman, had little or no SEC experience.  At the time,

Goldman was Grant Thornton’s managing partner in the Baltimore office.  He and Goldstein, the

Grant Thornton partner selected to be the initial Audit Partner, were the Grant Thornton

employees who interacted with Carnegie as a possible client.  During the initial meeting, Grant

Thornton informed Carnegie it could handle complex journal entries and the auditing of
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 Although Goldman, who had little SEC experience, later became Audit Partner, this was not a matter

know n to Gra nt Tho rnton, no r could it hav e been  know n to Gra nt Tho rnton at the  time of e ngage men t. 

Goldman did not become Audit Partner until Carnegie hired Goldstein in February, 1999.  Accordingly, the

representation that Carnegie would be assigned an Audit Partner with SEC experience was not false when

made.
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Carnegie’s financial statements, and it could assist Carnegie with the filing of its registration

statement with the SEC.  Grant Thornton represented to Carnegie that Grant Thornton was

competent in public company auditing.

Goldman and Goldstein further represented to Carnegie that Grant Thornton 1) was

experienced in public company audits,  2) had staff experience and was knowledgeable about

SEC accounting and auditing issues, procedures, and reporting functions, and 3) possessed a

network of offices to assist Grant Thornton’s Baltimore office in auditing Carnegie’s international

subs idiaries .  

Carnegie did not prove by clear and convincing evidence that Grant Thornton made any

misrepresentation to it.  First, there was no credible evide nce that any of the affirmative

represen tations ma de to Ca rnegie rega rding the ab ilities and experien ce of G rant Tho rnton staff

were untrue.  Grant Thornton had staff with SEC experience, including Goldstein who had been

involved in the auditing of four or five SEC reporting companies.  It had national and

international offices.  The New York office, including Graziano and Illiano, were brought into the

Carnegie audits as necessary.  Starr, also from the New York office, was brought in to interact

with the SEC staff after Carnegie had applied to the AMEX and the SEC continued commenting

on Carnegie’s reports.

Grant Thornton also represented to Carnegie that Carnegie would be assigned a partner

experienced in SEC matters and with national support.  Goldstein, the initial Audit Partner, was

represented as a Grant Thornton auditor with SEC experience and as set forth above, he had

such experience.5  

With its frequent use of superlative adjectives, see pp 2-5 of Plaintiff’s Proposed

Find ings, C arnegie urges th is Court to m ake f inding s that G rant T horn ton represented tha t it



 6   The  ma teriality o f this in form ation  to Ca rneg ie is als o belie d by the fac t that C arne gie hir ed G olds tein in

February, 1999.  Carnegie hired Goldstein while he was employed with Grant Thornton and after he had

performed substantial work on Carnegie’s account.  At the time Carnegie hired Goldstein, he was the

Audit Partner for Carnegie.  If his conduct was unsatisfactory, Carnegie would, presumably, have hired

someone else to serve in the significant position of CFO at Carnegie.
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had superior expertise.  There is no credible evidence of that.  Specifically, the Court does not

find the testimony of Gable or Farkas credible.  There is no credible evidence that Grant

Tho rnton  misrepresented  its competen ce, e xpertise o r integ rity.

Carnegie also did not prove by clear and convincing evidence that Grant Thornton made

any m ateria l omission.  P rior to the engageme nt, Gra nt Th ornton did n ot disc lose to  Carn egie

that Goldstein, the Audit Partner assigned to Carnegie, had had psychiatric treatment and a

history of alcohol abuse.  There was no evidence, however, from which this Court could find that

any such issue was material.  Nothing in Goldstein’s personal history was shown to have been

the source o f any erro r by Gran t Thorn ton or the  cause of an y harm to  Carne gie.  No r was there

cred ible ev idenc e tha t Carn egie w ould h ave h ired an auditing f irm oth er than Gra nt Th ornton, if

it had  known o f Go ldste in’s h istory. 6  

VII. GRANT THORNTON BREACHED NO ALLEGED RELATIONSHIP OF TRUST

Carn egie a sserts  that a s pecia l relation ship o f trust and co nfidence e xisted  between  it

and Grant Thornton because Grant Thornton asserted to Carnegie that Grant Thornton had

superior knowledge and expertise in accounting matters upon which Carnegie should rely.  “As

a result, a special relationship of trust and confidence was created between Carnegie and Grant

based upon Grant’s representations of superior knowledge.”  Plaintiff’s Proposed Findings at

p.149.

Carn egie c laims  Gran t Tho rnton  breached  its fiduc iary duty b y: 1) failing  to adequately

perform services;  2) con tinuing its relationship with Carnegie after it knew or shou ld have

know n that it wa s no lon ger inde pend ent and;  3) by un dertak ing effo rts desig ned to  injure

Carnegie after it became apparent that Grant Thornton had failed to comply with its professional
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obligations and the standard of fiduciary duty.  Carnegie further claims that Grant Thornton

failed  to disc lose a nd late r correct acc oun ting irreg ularities , errors , and  miss tatem ents in

Carn egie’s  cons olidate d financial s tatem ents.  

Carnegie cannot recover under a claim of breach of trust.  Maryland law does not

recognize a "universal or omnibus tort for the redress of breach of fiduciary duty" in a situation

where other rem edies  at law e xist.  Kann v. Kann, 344 Md. 689, 713 (1977); Swe dish C ivil

Aviation Admin. v. Project Mgmt. Enter., Inc., 190 F. Supp. 2d 785, 801 (D. Md. 2002) (stating

that "brea ch o f fiduciary d uty wo uld contin ue to  be a  part o f other ca uses of a ction .  Acc ordin gly,

there is no independent tort for breach of fiduciary duty in Maryland, especially in light of the

multip le altern ative re med ies" alre ady available ); Kerby v. Mortgage Funding Corp., 992 F.

Supp. 787, 803 (D. Md. 1998) (quoting Kann and  dism issing a c laim for b reac h of f iduc iary du ty,

because "Maryland recognizes no ‘universal or omnibus tort for the redress of breach of

fiduciary duty,’ at least in a situation where other remedies exist . . .").  In Lerner Corp. v. Three

Winthrop Props., Inc., 124  Md. A pp. 679, 692 n .4 (1999), the Co urt of S pecia l Appeals c ited to

Kann for the proposition, without qualification, that “Maryland law does not recognize an

independe nt, omn ibus ca use o f action in  tort for brea ch of fiduciary du ty.”  

Carnegie's claim for breach of trust and claim for negligence are based on the same

allegations and the same operative facts and are claimed to have resulted in the same alleged

injuries  to Ca rneg ie.  Thus, Carnegie's b reach of tru st claim  is dup licative  of its neglige nce c laim

and does not state an independent cause of action.  This Court concludes that, as a matter of

law, Carnegie ca nno t recover an y dam ages und er a theory o f brea ch of  trust.  

Even if the Court were to recognize a cause of action for breach of fiduciary duty under

the circumstances presented here, the facts do not bear out such a special relationship.  The

relation ship b etween G rant T horn ton and C arnegie wa s one  of independent auditor and clie nt. 

As determ ined b y this Co urt supra  at 38-39, Grant Th ornton did not hold itself out to have

specialized expertise or otherwise act to create any relationship with Carnegie other than



7  Although the SEC com mented on the indep endence ques tion, it dropped that line of inquiry.  More

important, however, is the timing.  The SEC did not make this comment until its correspondence dated

May 27, 1 999, wh ich was  a mo nth after th e trading h alt.
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auditor and client.  Grant Thornton did not owe any duties to Carnegie other than those duties

arising out of that relationship.  For this reason also, Carnegie cannot recover on any theory of

breach of  fiduc iary duty.  

Finally, even if Carnegie could proceed on this theory, and even if there were a special

or fiduciary relationship, Grant Thornton did not breach it.  As determined previously, Grant

Thornton complied with applicable professional standards in performing all of its services for

Carnegie, and it used that degree or care and skill that a reasonably competent independent

aud iting firm  wou ld use  in sim ilar circu msta nces .  Also  as de termin ed herein , infra at 46 - 49

Carnegie’s hire of Goldstein as its CFO in February, 1999, did not cause a loss of Grant

Thornton’s independence nor did it result in an appearance of the loss of independence.7 

Accordingly, even if there was a special relationship between Carnegie and Grant Thornton,

there  was  no b reach of tru st.  

VIII. GRANT THORNTON’S FEES WERE NOT EXCESSIVE

Cou nt V o f Carn egie’s  Com plaint c laims  Gran t Tho rnton  charged  it excessive  fees .  It

demands the return of those fees and for an accounting.  Complaint at ¶ 112.  Although never

withdrawn, Carnegie effectively abandoned this claim.  It proposed no findings of fact or

conclusions of law on this claim.  It referenced Grant Thornton’s fees only as evidence of Grant

Tho rnton ’s fraudulen t induc eme nt of C arnegie an d Gra nt Th ornton’s alle ged  inexp erience in

SEC matters.

In the event the claim has not been abandoned, the Court finds there is insufficient

evidence from which the Court could make a finding that the fees charged by Grant Thornton

were excessive.  Witnesses described the budget for the audit of the December 31, 1997,
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financial sta teme nts an d the  approximate to tal fees for the work.  Ca rneg ie, how ever, failed to

introduce any evidence, including expert testimony, that the fees did not conform to those

charged  by othe r aud iting firm s in the  Baltim ore a rea fo r the type  and  amo unt o f work  actua lly

performed by Grant Thornton.  The Court therefore concludes that Carnegie failed to prove, by

a preponderance of the evidence, that it is entitled to any recovery for overpayments or for an

acco unting .  

IX. GRANT THORNTON DID NOT INTERFERE WITH CARNEGIE’S BUSINESS

RELATIONS

Carnegie claims that Grant Thornton committed several acts constituting tortious

interference with business relations.  Carnegie claims that Grant Thornton: 1) shifted the blame

for the  trading ha lt away f rom it a nd onto C arnegie;  2) d ema nded tha t a third p arty provide it

with informa tion co ncerning th e con sidera tion in th e W estsh ire deal;  3) re fused to co operate

with Carnegie’s new auditors; 4) refused to allow Carnegie to use its 1997 audit results; and 5)

filed a  defamato ry response  to Ca rneg ie’s 8K  filing. 

To p rove a n actio n for to rtious in terfere nce w ith an e xisting  contractua l relation ship, a

party m ust es tablish   (i) the existence of  a con tract between a  plaintiff  and  a third p arty,  (ii)

defen dant's k nowledge o f that con tract,  (iii) the defenda nt's intentional indu cement of the third

party to breach the contract,  (iv) that the defendant acted without justification, (v) the

subs equent b reach by the  third pa rty, and  (vi) dam ages resu lting the refrom .  See e.g., Bagwell

v. Penin sula R eg’l Med. Ctr., 106 M d. App . 470, 50 3 (199 5) (citations  omitted ).

Und er Ma ryland la w, a party ass erting  a cau se of  action  for tortious inte rferen ce w ith

existing or p rospective  busin ess re lations  mus t prove , by a pre ponderance o f the eviden ce, tha t 

(i) the defendant committed intentional and willful acts,  (ii) the acts were calculated to cause

damage to the plaintiff in its lawful business,  (iii) the acts were done with the unlawful purpose

to cause such damag e and  loss, witho ut right or jus tifiable cause (w hich co nstitutes  malice ),
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and  (iv) actu al dam age  and  loss.  See, e.g., Volc jak v. W ashin gton  Cou nty Hosp. Ass’n , 124

Md. A pp. 481, 512 (1999) (citation s om itted); see also Lyon, 120 Md. App. at  431 (citations

omitte d); Bagwell, 106 M d. App . at 504 (c itations om itted).

Both an improper act and an improper motive are necessary to establish a claim of

interfe rence with b usine ss rela tions. See Macklin v. Robert Logan Assocs., 334 Md. 287, 300-

301  (1994); Volcjak, 124 Md. App. at 512.  An improper act is defined as "‘violence or

intimidation, defamation, injurious falsehood, or other fraud, violation of the criminal law, and the

institution or threat of g roundles s civil suits or criminal p rosecution s in bad fa ith.’"  See  K&K

Management, Inc. v. Lee, 316  Md. 137, 166 (1989).  

A breach of contract is not a "wrongful act."  Thus, if the defendant's act was nothing

more  than  a breach o f con tract, which in ciden tally interfe red w ith plain tiff's busines s relatio ns, a

caus e of action for tortious inte rferen ce w ill not lie.  See Macklin, 334  Md. a t 302 ; see also

Alexander & Alexander, Inc. v. B. Dixon Evander & Assocs., 336 Md. 635, 654, (1994) (citing

K&K Management, 316 Md. at 169 ("[T]his Court has refused to adopt any theory of tortious

interference with contract or with economic relations that 'converts a breach of contract into an

intentional tort.'")).

A.  Grant T horn ton D id No t Attem pt to S hift Bla me to Ca rneg ie

Carnegie claims that one of the tortious and malicious acts Grant Thornton committed

was to shift the blame for the trading halt away from Grant Thornton and to place the blame on

Carn egie.  “S pecif ically, Gra nt shif ted the blam e by dis patch ing M ike S tarr to C arnegie

imme diately follow ing the tra ding halt.  Mr. Starr w as one of G rant’s m ost sen ior audit p artners

and a member of Grant’s senior management.  Mr. Starr was sent to Carnegie under the guise

that he was goin g to repair G rant’s m ess a nd right the  wrongs co mm itted by G rant.”  P laintiff’s

Proposed Findings at p.163 - 64.

Othe r than  the se lf-servin g, incre dible te stimo ny of G able, th ere was no  evide nce to

supp ort the  proposition  that S tarr was sen t to injure  Carn egie a nd p rotec t Gran t Tho rnton . 
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Initially, it mu st be m ention ed that Sta rr was  involve d in the  Carn egie a udits p rior to

April 30, 1999, so it cannot be credibly stated that he was brought in solely for damage control

after the trading halt.  Moreover, Starr was a senior manager at Grant Thornton and his dispatch

to Carnegie was an example of exactly the type of assistance from Grant Thornton’s national

offices that Grant Thornton promised to deliver when Carnegie hired Grant Thornton  

Accordingly, there was no improper act in the dispatch of Starr to assist in Carnegie’s audits or

com mun ication s with th e SE C.  Ad ditiona lly, no improper mo tive wa s proven.  

B.  Gra nt Tho rnton ’s Inqu iry Into W estsh ire Wa s Appropriate

Carn egie c laims  that G rant T horn ton co mm itted tortio us inte rferen ce when , in

conn ection w ith investigating the  circum stance s concerning  W estshire  becoming a  shareholde r,

Grant Thornton had a conversation with Westshire's counsel.  Carnegie alleges that Grant

Thornton informed Westshire that, if certain information was not provided, Carnegie would be

adve rsely af fected.  

No c redib le evidence  supp orts C arnegie’s th eory tha t Gran t Tho rnton 's con tact with

Westshire was undertaken with an intent to induce Westshire to breach its contract.  To the

contrary, as Ten Eyck and others testified, professional standards required the auditors to make

the inquiry of Westshire.   Furthermore, Carnegie presented no evidence that Grant Thornton

threa tened W estsh ire or m ade  any sta teme nts wh ich co uld be  understood to  intentio nally

induce Westshire to breach its contract.  The credible evidence established that Carnegie, not

Gran t Thorn ton, direc ted W estshire ’s actions.   W estshire  was a  company co ntrolled b y Pearl

and G ershberg.  Th e cred ible evide nce established tha t Carne gie never intended fo r W estshire

to repay its debt to Carnegie other than by selling Carnegie stock.  Accordingly, Grant

Tho rnton ’s con duct w as ne ither wrong ful no r dete rmina tive of W estsh ire’s co nduct.

C.  Grant T horn ton D id No t Refu se to  Ass ist Ca rneg ie

Carnegie also alleged that Grant Thornton refused to assist Carnegie in correcting the

mistakes in Carnegie's financial statements, that its motivation for this conduct was to protect
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itself  from  pote ntial lia bility, an d tha t such condu ct caused the  des tructio n of C arne gie's

business relations with third parties.  The credible evidence introduced at trial establishes that

Grant Thornton did not refuse to assist Carnegie; rather, throughout the entire SEC comment

process a nd the period fo llowing  the trading h alt, Gra nt Th ornton con tinued  to ass ist Ca rneg ie

in resolving the SEC's questions.  It was only after the auditors discovered in August, 1999, that

Carnegie's management had failed to provide complete and accurate information that Grant

Tho rnton  pressed for mo re info rmatio n and ultim ately conclud ed that they could  no lon ger re ly

upon the representations of Carnegie's management.  Such conduct by Grant Thornton was

fully consistent with its professional obligations and did not, therefore, form the basis of any

allege d tort. 

Carnegie also argues that Grant Thornton tortiously  1) withheld its work papers from

Carnegie’s new auditors,  2) refused Carnegie the use of its 1997 audit results, and  3) filed a

letter with the SEC regarding Carnegie’s 8K filing.

On or about September 23, 1999, Carnegie advised Grant Thornton that it was

termin ating G rant T horn ton.  In a ccord ance  with Federal law, C arnegie ad vised  the SEC th at it

was  chan ging a uditors on o r about Septem ber 28, 1999.  P rior to that filing, C arnegie se nt to

Grant Thornton a draft Form 8-K of the proposed filing.  That draft did not  1) disclose Grant

Tho rnton ’s state men t to Ca rneg ie that it c ould n o long er rely on  the representa tions o f its

management and  2) did not disclose that there would be a scope limitation on any opinion

issued by Grant Thornton.  For these reasons, Grant Thornton sent Carnegie a letter on

Sep temb er 24 , 1999, advising  that it did  not ag ree w ith the p roposed F orm 8 -K.  Ca rneg ie

included that September 24, 1999 letter in its Form 8-K that it filed with the SEC, but it also

includ ed addition al exp lanatio ns fo r its disc harge of G rant T horn ton.  In a ccord ance  with its

professional obligations, Grant Thornton was then required to, and did, write to the SEC

advising it of its position on Carnegie’s explanation.  Grant Thornton did so in a letter to the SEC

dated  October 11, 1999.  Carnegie was required to, and did, amend its Form 8-K to include



46

Gran t Thorn ton’s O ctobe r 11, 1999, letter.

Onc e Gra nt Th ornton learned  that it co uld no t rely on th e rep resentation s of C arnegie’s

man agemen t, it had a  profe ssion al resp onsib ility to limit the  use o f possibly un reliable

information.  Grant Thornton’s letter to the SEC identified six reasons why it disagreed with the

information reported by Carnegie.  Carnegie failed to prove, by a preponderance of the

evidence, that any of that information Grant Thornton provided to the SEC was inaccurate or

that the  disclo sure  to the S EC w as m otivated by an ything o ther than G rant T horn ton’s

profess iona l resp ons ibility.

Carnegie presented no evidence that would support a finding that Grant Thornton acted

with the  purpose o f inducing th ird parties to e ither b reach the ir existing rela tions w ith Ca rneg ie

or to refrain from entering into a prospective relationship with Carnegie.  The credible evidence

was  that G rant T horn ton adhered to  its professio nal ob ligation s.  There was no  cred ible

evidence that Grant Thornton induced a third party to breach its contract with Carnegie, that

Gran t Tho rnton  engaged in an y allege d wrongfu l act with out jus tification  or tha t Carn egie

suffered any damage as a result of any alleged tortious interference with an existing contractual

relation ship.  

Simila rly, there is  also n o credible e viden ce tha t Gran t Tho rnton  com mitted  any ac ts

calculated to cause damage to Carnegie’s business, or that its acts were unjustified or caused

damage to Carnegie.  To the contrary, Grant Thornton acted as a responsible independent

aud itor of a  com pany with co ntinuin g asp irations  to be  pub licly traded.  

The Court therefore concludes that Carnegie failed to prove, by a preponderance of the

evidence, that Grant Thornton interfered with any contract or business relationship, existing or

prospective, of C arnegie.  
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X. GOLDS TEIN  WA S IND EPE NDE NT O F GR ANT  THO RNT ON FOR  THE  1998 AU DIT

The AICPA and SEC independence rules require that an audit firm be independent of

the co mpa ny who se financia l statem ents it is  aud iting.  Goldste in mo ved from G rant T horn ton to

Carn egie in  Feb ruary, 1999 .  In order for G rant T horn ton to  be ind ependent for th e 1998 audit,

Goldstein could not have performed any work on the audit of Carnegie's December 31, 1998

financial statements.  Also, Goldstein could not be in a position where he would receive any

com pensation  from Gran t Tho rnton  relating  to that a udit.   

Beg inning  on Ja nuary 18, 19 99, Farkas, Ca rneg ie's Pre siden t, had  discu ssion s with

Goldstein regarding h is potential employment with C arnegie.  Goldstein initially did not believe

that Carnegie would be able to put together a sufficient compensation package; therefore,

Gold stein d id not ta ke the  initial discuss ions o f a job  with Carnegie se riously.  

Goldstein explained to Gable and Farkas the potential implications of any formal offer of

emp loyme nt to him .  Carn egie d id not d isclose these initia l discussion s to G rant T horn ton. 

Gold stein d id not d isclose these initia l discu ssion s to oth ers a t Gran t Tho rnton .  

On J anu ary 31 , 199 9, Golds tein a ccepted  employm ent w ith Carne gie a s Ca rneg ie's

CFO .  On Fe bruary 1, 1 999, G oldstein  informed Flach as  Mana ging P artner o f the Ba ltimore

office, that he had accepted Carnegie's offer of employment and that he was resigning from

Grant Thornton.  Flach contacted Dick Stewart at Grant Thornton's National Office who advised

Flach  about the  proper procedu res to  be fo llowed .  

The credible testimony by those persons in a position to know – Goldstein and Krosin –

was that when Goldstein announced he had accepted employment with Carnegie, Grant

Thornton had not started the 1998 audit and Goldstein had not performed any work on the 1998

aud it.  

Thereafter, on February 4, 1999, the National Office of Grant Thornton made

preparations to sever all financial ties with Goldstein.  On February 12, 1999, Lou Fanchi of

Grant Thornton's National Office informed Flach that Grant Thornton's management committee
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had  approved  a fina l payou t to Go ldstein .  

Kros in prepared a m emo randum, d ated  Feb ruary 26, 1999 which h e sup plem ented in

June , 1999.  In the  mem orandum , he se t forth the step s Gra nt Th ornton took to preserve its

inde pen den ce.  In  his m emoran dum , Krosin conc lude d tha t:  (i) the  aud it of Carne gie's

December 31, 1997 financial statements, for which Goldstein had acted as the engagement

partner, had been reviewed on several levels; (ii) Goldstein had not been involved with planning

the 1998 audit; and (iii) the time billed by Goldstein on Carnegie matters, from January 18, 1999

until February 15, 1999, did not relate to the 1998 audit.   Krosin therefore determined that

Gran t Tho rnton 's inde pendence was no t impa ired by Carn egie's  emp loyme nt of G oldste in.  

On April 27, 1999, Carnegie filed its Form 10-KSB with the SEC.  In a comment letter

dated May 27, 1999 (almost 30 days after the trading halt), the SEC raised the issue of Grant

Thornton's independence for the first time.  Upon receipt of that comment, Starr explained the

issue to Carnegie’s audit committee.

Additionally, Thomas Rafter, Grant Thornton's Assistant General Counsel, conducted an

investigation.  Rafter examined time records and Goldstein's computer files to determine

whe ther G oldste in had  perfo rmed  any wo rk on  the 1998  aud it.  Rafte r worked w ith the A udit

Committee on this issue.  On June 15, 1999, Rafter conducted an interview with Goldstein,

attended by a representative of Carnegie (Pearl), Goldstein, Goldstein's independent counsel

(Steve Fedder), Carnegie's audit committee and additional Grant Thornton representatives.  At

that meeting, Rafter questioned Goldstein extensively regarding his documents and work on

Carn egie m atters  after January 18 , 1999.  

On June 23, 1999, in a conference call with the audit committee, Starr stated that he

believed Grant Thornton to be independent.  Carnegie provided the SEC staff with a written

response on the independence issue on July 2, 1999 and discussed the issue with the SEC on

July 12, 1999.  In response to the SEC’s questions raised on July 12, 1999, Grant Thornton



8
At this time, (mid July, 1999) communications between Carnegie and Grant Thornton were limited

because Carnegie had hired a law firm to represent it relating to any claims it might have against Grant

Thornton.
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sent a  letter to th e SE C sta ff on J uly 16, 1 999 . 8  In this letter, Grant Thornton provided the SEC

staff with a detailed explanation of Goldstein’s activities.

On August 5, 1999, the SEC staff wrote to Carnegie and requested a letter from

Carnegie (the “Ta ndy” or “no comfort” letter) 1) acknowledg ing Carnegie's respo nsibility to have

independent auditors and 2) requiring Carnegie to agree that the SEC's forbearance on the

indep endence  issue  could  not be ass erted  as a d efense to a ny later a ction b y the SEC. 

Carnegie did not send the requested letter, but the SEC made no further inquiry regarding Grant

Thornton's independence and took no further action.  The only credible inference to be raised

by the SEC action is that the independence issue had been cleared and that the matter was

closed.  T he in dep end ence issue d id no t dela y the is suance  of the Ca rneg ie's

Decemb er 31 , 1998 financial s tatem ents o r any am endmen ts to tho se financia l statem ents.  

Carnegie offered no convincing expert testimony that Goldstein’s hire impaired Grant

Thornton's independence.  Dr. Barton opined only that Grant Thornton may not have appeared

independent.  That qualified opinion, even if accepted, is insufficient to find that Grant Thornton

was negligent in conducting the December 31, 1998 audit.  Grant Thornton did not breach any

duty owed to Carnegie when Grant Thornton continued to serve as Carnegie's independent

aud itor afte r Carn egie h ired G oldste in.  

Grant Thornton was independent.  However, even if it had not been, the independence

issue was not raised by the SEC until after August, 1999, which was more than 60 days after

the trading h alt.  Becaus e the  only ev idenc e of econo mic h arm w as re lated to  the trading h alt,

even if Carnegie h ad proven that G rant Thornton lacke d independ ence, Carne gie failed to prove

that lac k of independence  was  the ca use o f any harm to  Carn egie.  



9 Gable and Farkas knew that federal securities laws, and the rules and regulations of the SEC, imposed    

additional obligations on Carnegie’s management to ensure that information that was disseminated to the

investing public was accurate, complete, and not misleading.
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XI. GRAN T THOR NTON P ROVED  AFFIRMATIVE  DEFEN SES TO  CARNE GIE’S CLAIMS

A.  Carnegie ’s Claim s Are  Barred By  the Doctrine  of In Pa ri Delicto

Thro ugh  its officers, d irectors, and  other agents an d rep resentatives, Ca rneg ie

intentionally attempted to engage in financial reporting fraud and caused false financial

statements to be filed with the SEC.9  Plain tiffs’ claim s in this  case  are re lated to  or connected to

the attemp ted fraud a nd are, there fore, barred b y the doctrine o f in par i delicto . 

The maxim in par i delixc to, po tior est c ond itio defendantis , is a corollary of the clean-

hand s doc trine.  It mea ns tha t where  the wrong of o ne pa rty equals  that of the  other, the  court

will leave the parties where it found them, effectively placing the defendant in the favored

position.  Relief will be denied, at law and in equity, where the parties are shown to have been

in par i delicto  or to have a cted w ith the s ame  degree o f knowledge as to the  illegality o f their

actions.  To apply the maxim, the illegal acts must have been entered into voluntarily and the

turpitude o f the parties m ust ha ve be en m utua l.

The doctrine has aptly been described as follows:

The basis of this rule is that the law will not lend its aid to a

transaction  in viola tion of  law, an d particularly to  a participan t.  In

Haller v. Workingmen’s Co-op. Bank, 263 Mass. 37, 160 N.E. 324,

it is said: ‘The well settled principle of law is, that no one

knowingly participating in a transaction intended to accomplish a

purpose forbidden by law can bring an action for any cause

directly c onnected  with tha t Illegality.’ 

Brinley v. Will iams, 189 O kla. 183 , 114 P .2d 463, 464 -65 (19 41) (ad ditional cita tions om itted).

In applying the in par i delicto  doctrine, the courts do not automatically condone the

defendant’s infraction  beca use th e plain tiff is also  blam eworthy, thereby lea ving tw o wrongs w ith

no remedy.  Instead, the courts weigh the relative extent of each party’s wrong such that an

equitable balance can be made.  However, the courts will not generally balance the equities in a



10  The Maryland courts have  not consistently cited the doctrine of in pari delicto, but they have applied the 

 principle.

51

case  where a party’s wro ngfu l cond uct ha s bee n willfu l. United States EPA. v. Environmental

Wa ste Control, Inc., 917 F .2d 327 (7 th Cir. 1990), cert denied, 499  U.S. 9 75 (1991); cf.

Schneider v. Schneider, 335 M d. 500  (1994 ).

Under Maryland law a party may not recover damages from another party where it has

engaged in fraudulent or wrongful conduct and its claim arises out of or is connected to that

cond uct.10  "W hen  plaintiff  and  defendant have pa rticipate d in fraudu lent or  illegal conduct,

contrary to law or public policy or in fraud of the law itself and are in pari delicto, plaintiff cannot

maintain s uit – at law or in eq uity – directly arising out of the  miscon duct."   Messick v .Smith,

193  Md. 659, 669 (1949) (citation  omitte d).  Cf. Schneider v. Schneider, 335 Md. 500, 508-11

(1994) (W hen pa rties are mu tually at fault the doctrine o f in par i delicto  requ ires the  cour t to

leave  the parties a s the c ourt finds the m in o rder to  dete r such  future  fraud ulent c onduct. 

Plaintiff not barred  where a pplication of in par i delicto  wou ld not e ffective ly discourage perjury in

divorc e proceed ing).  See also Hicks  v. Gilbert , 135  Md. A pp. 394, 400-402 (2000) (plain tiff’s

“unc lean h ands” ba r claim s for contribution resultin g from  fraud ulent p rope rty transfer); State v.

Strickland, 42 Md. App. 357, 362 (1979) (p laintiff not en titled to re turn o f money us ed fo r bribe : 

"[p]arties of that ilk are  left where they are  found, to ste w in the ir own  juice."); Certa v. Wittman,

35 Md. App. 364, 370 (1977) ("The law will not aid a man who founds his cause of action upon

his ow n illega l acts."); Zalis v. Blumenthal, 254 Md. 265, 267 (1969) (plaintiff who violates the

law ca nno t recover); Tho rpe v. C arte, 252  Md. 523, 529 (1969) (plain tiff who  violates a sta tute

cann ot recover); Shirks Motor Express Corp. v. Forster Transfer & Rigging, 214 Md. 18, 29-30

(1957) (where plaintiff is party to an illegal contract in violation of the law, the doctrine of in pari

delicto  bars his claims).  The in par i delicto  doctr ine re flects a  strong public po licy that courts

shou ld not a id a wrongdoer.  See, e.g., State v. Stickland, 42 Md. App. 317 (1979); Thorpe v.

Carte , 252 M d. 523 , 529 (1969).
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Although no Maryland court has applied the in par i delicto  doctr ine un der fa cts sim ilar to

those at issue here, other courts have barred claims against an accountant by a corporation

where the corporation's officers and directors engaged in fraudulent conduct giving rise to or

related to the corporation's claims.  The Seventh Circuit approved of a trial court permitting the

jury to co nside r fraud ulent a cts of  the p laintiff corpo ration 's top m anagem ent as defense s to

claims  that aud itors failed to  discover and  disclose fraud , where  the corp oration’s  managers

inflated inve ntory figures .  Cenco, Inc. v. Seidman & Seidman, 686 F .2d 449 (7 th Cir. 1982)

(Posner, J .).  

Similarly, in Mid-Continent Paper Converters, Inc. v. Brady, Ware & Schoenfeld, Inc.,

715 N .E. 2d 906 (Ind . App., 19 99) a corpora tion’s malpractice claim  against its acco unting firm

was barred.  The corporation brought the claim for the accountants’ alleged failure to discover

the misrepresentations and falsifications of financial data by the corporation’s chief financial

officer.  The court held that the corporation could not recover where the CFO was the

corporation’s designee charged with assisting the accounting firm with the audits and he had

committed independent acts of fraud against the accounting firm.  He had signed false

representa tion lette rs on  which  the accou ntan ts relied .  See also Official Comm. Of Unsecured

Creditors v. Coopers & Lybrand, LLP, 322  F. 3d  147 , 163-64 (2d Cir. 2003)  (“[W ]e agree w ith

the District Court that [plaintiff, accounting client], through its Board and controlling

shareholders, bore "at least substantially equal responsibility with Coopers for permitting [the

transaction ] to go f orwa rd on  the basis o f inflated pro jection s.");  Seidman & Seidman v. Gee,

625 S o. 2d 1 , 3 (Fla. D ist. Ct. App . 1992 ) (ordering  entry of jud gme nt for accoun ting firm w here

corporation's co ntroller  had  engaged in fraud), review granted, 640 S o.2d 1106 (F la. 1994 ),

cause dismissed, 653  So.2d 384 (Fla . 1995); Grove v. S utliffe, 916 S.W.2d 825, 830 (Mo. App.

1995) (ba rred corpo ration 's claim  aga inst ac coun tants) ; Miller v. Ernst & Young, 938 S.W.2d

313 , 316  (Mo. A pp. 1997) (ente ring su mm ary judg men t in favo r of accoun tants w here  corporate

officer engag ed in fraud).
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The d octrine of in par i delicto  has also been widely invoked to defeat the claims of

profe ssion al ma lpractic e claim s brough t aga inst atto rneys.  See, e.g., In re Dub lin Sec., Inc.,

133 F .3d 377 (6 th Cir. 1997); Tillman v. Shofner, 90 P.3d 582  (Okla. C iv. App. D iv. 1, 2004 );

Mrozek v. Intra Fin. Corp., 678  N.W .2d 264 (W is. App., 2004); Official Comm. of Unsecured

Creditors v. R.F. Lafferty & Co., Inc., 267 F .3d 340, 358 -60 (3d  Cir. 2001) (finding  that whe re

corporation's officers and directors engaged in fraud, fraud is imputed to corporation and

corporation  canno t recover un der doctrine  of in par i delicto ).

Carn egie's  man agemen t, representa tives, and agen ts were aware o f their duty to

prepare accurate financial statements and cooperate with Grant Thornton to that end.  As set

forth below and elsewhere herein, Gable, Farkas, Pearl and Gershberg, made or caused

intentional misstatements or omissions of amounts or disclosures in the 1998 financial

statem ents, in cludin g in the  Decemb er 31 , 1998 audited f inanc ial state men ts filed w ith

Carnegie's Form 10-KSB.  Carnegie’s management repeatedly withheld material information

and/or provided inaccurate information to Grant Thornton.  Carnegie’s officers’ explanations for

their conduct are not credible.  Accordingly, this Court finds that Carnegie's management was

engaged in atte mpte d frau d and other wrongdoing w hich d eceived G rant T horn ton and possib ly

others.

The  intentio nal m isstate men ts or omiss ions b y Carn egie’s  man agemen t and  agents

resu lted from, inter alia, Carnegie's 1) failure to disclose its affiliation and transaction with those

affil iates and 2) inaccurate reporting of four transactions during 1998:  the sale of ECAC

(Euro pe) to  Alpina To urs; the sale  of EC AC to  Value Pa rtners ; the sa le of certain  Talidan assets

to Westshire; and the sale of rights to distribute MAVIS in Russia.  In each of these four

transactions, Carnegie's management, representatives, and agents manipulated, falsified, or

altered accounting records and supporting documents; misrepresented events, transactions, or

other significant matters, including the dates on which such transactions purportedly occurred;

and intentionally misapplied accounting principles.



11
   Pearl was Carnegie’s Secretary.  Prior to becom ing employed by Carnegie as its Secretary, Pearl

practiced law with Richard Gershberg in the firm of Gershberg and Pearl.  Gershberg and Pearl served as

Carnegie's Genera l Counsel.  After Pearl terminated his association with Gershbe rg effective

June 30, 1996, Gershberg's firm, Gershberg and Associates, served as Carnegie's General Counsel from

September 1996 until approximately December 1999.  The types of services provided by Gershberg and

Pearl and Gershberg and Associates to Carnegie included: the handling of most transactions; the

preparation of letters of intent; the preparation of due diligence check  lists; and the preparation of definitive

agreements.  Gershberg's principal contacts at Carnegie were Gable as its CEO, Farkas as its President

and Pearl as its Secretary.  Gable and Farkas delegated to Pearl several functions relating to the conduct

of Carn egie's bu siness .  Pearl's ac tivities were au thorized by, an d cond ucted fo r the ben efit of, Carn egie. 

All such activities were conducted within the scope of Pearl's employment or agency for Carnegie.
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1.  Carnegie Failed to Disclose Affiliations

Prior to  beco ming  emp loyed b y Carn egie, G able w as as socia ted w ith DA R Pro ducts

from approximately 19 93 to  1996.  Th e sha reho lders o r beneficial o wners of D AR P roducts

were  Gab le, Pearl, Ge rshberg, C aruthers and Lashra (co llective ly, "DAR  Prod ucts

Sha reho lders" ). 11  As part of the Exchange Agreement pursuant to which Carnegie acquired

ECAC and DAR Products, the shares of Carnegie stock were to be divided among the former

owne rs of EC AC and DA R Products.  A s a result, 6,000 ,000 shares  of Ca rnegie  stock w ere

issued to the DAR Products Shareholders.  An additional 3,130,999 shares of Carnegie stock

were issued in the name of Gable.

Preferred Investments, Ltd.  (“Preferred”) was a company used to hold Carnegie stock

offshore for the DAR Products shareholders.  Preferred was part of The Lashra Trust, an

offshore trust.  Lashra was the beneficiary of this trust.  Other companies that were part of The

Lashra Trust included CNI, S.A., Westshire and Treasure Bay.  After Gable became CEO of

Carnegie, Carnegie's board of directors resolved that several million shares of Carnegie stock

be issu ed to E . David G able &  Asso ciates (T he pa rtners of  E. David Gable & A ssoc iates we re

Gable, Pearl, Gershberg, Caruthers and Lashra.), Preferred and other companies controlled by

Carn egie o r one  or mo re of its  office rs, inclu ding P earl.

The  subs tantial numbe r of sha res ow ned b enefic ially by Gab le, Pea rl and G ershberg

crea ted a  motive for th ese in dividuals to o versta te Ca rneg ie's fina ncial c ond ition an d its res ults
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of operations.  These individuals stood to benefit significantly from the listing of Carnegie's stock

on a national securities exchange and from any increase in the share price of Carnegie stock.

In October 1996, Gable, Pearl, Gershberg, Caruthers and Lashra met to decide on how

to allocate the assets of various companies and entities in which they had or claimed an

interest, including DAR Products, E. David Gable & Associates, and Strongput International

(“Strongput”).  These assets included the shares of Carnegie stock that had been issued to the

DAR Products shareholders in the names of Preferred, CNI and E. David Gable & Associates

and  in the n ame s of o ther comp anies .  This  group agreed  to the f ollowin g alloc ation o f interests

in those assets, including the shares of Carnegie stock: fifty percent (50%) or fifty-one percent

(51%) to Caruthers and Lashra; thirty percent (30%) or thirty-one percent (31%) to Gable; and

nine percent (9%) or ten percent (10%) each to Pearl and Gershberg.  This group owned

approximately 10 ,000 ,000  shares of  Carn egie s tock.  G able c laime d a bene ficial inte rest in

2,800,000 to 2 ,900 ,000  of these sh ares .  

Stron gpu t was forme d by Pearl w ith Ga ble's know ledge .  It was forme d so C arnegie

cou ld issue s tock  to the  com pan y that w ould  then  be sold to  raise  money fo r Carneg ie's

operations.  Pearl form ed se veral o ther comp anies  for this  purpose, in cludin g Sixte en S ix, Inc. 

Carn egie c ontro lled the  activities  of Six teen  Six an d Stro ngput. 

From time to time after October 1996, shares of Carnegie stock titled in the name of

Preferre d, CN I or other o ffshore  companies were  sold an d the p roceeds from  such  sales w ere

distributed to the group.  Pearl and Gershberg directed the sales of Carnegie stock held by the

offshore companies.  Because its subsidiaries' operations did not generate sufficient cash flows

to meet the consolidated operations' requirements, Carnegie "borrowed" stock and money from

Preferred, CNI and other offshore companies.  Under the direction of Gable, Pearl arranged for

these  borrow ings fo r Carne gie.  Ca rnegie  thus be nefitted fro m the  shares issue d to the o ffshore

com pan ies an d to S trongput.
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Neithe r the Oc tober 1996 sharing  arrang eme nt nor the  affiliation of  the various offs hore

com pan ies an d the  other com pan ies (inc luding  Sixtee n Six a nd S trongput) were d isclosed to

Grant Thornton.

2.  Carnegie Falsified Documentation on Sale of Stock of ECAC (Europe) to Alpina

Tours.

Carnegie reported in its Form 10-SB that it sold its subsidiary, ECAC (Europe), to Alpina

Tou rs, on  Janu ary 6, 19 98, fo r a $250,000 p romis sory no te from  Alpina To urs.  C arnegie

recognized a $250 ,000  gain o n this tra nsac tion.  This sa le did n ot occ ur on  Janu ary 6, 19 98. 

Instead, Carnegie’s management and agents backdated the documentation to make it appear

that the  sale h ad occurred on Jan uary 6 , 1998.  Th e dra ft agre eme nt was not p repa red until

August, 19 98.  T he final agreem ent was no t exec uted  until Se ptem ber 1998  and  Carn egie d id

not own the ECAC stock until August, 1998. Carnegie's management knew that this sale of

ECAC (Europe) did not take place on January 6, 1998.  Carnegie’s management should not

have reported it as having occurred on January 6, 1998.  It should not have reported it as

having occurred  during the year-ending D ecemb er 31, 1998 an d Carnegie s hould not have

reported a $250,000 gain on the sale of this business.

At the time of the filing of Carnegie’s Form 10-SB, Grant Thornton was not aware of the

backdating of documentation on this sale.

3.  Carne gie Misrepresente d the Sa le of Stock of EC AC to V alue Pa rtners

Carnegie reported in its Form 10-SB that it sold its subsidiary, ECAC, to Value Partners,

on Ja nuary 30, 19 98, fo r $100,000 cas h.  Ca rneg ie issu ed a  press relea se an nouncing  the sa le

on February 9, 1998.  The press release stated that "the sale is estimated at $2.1 million, which

consists of debt assumption and cash.”  The basis for the gain was the assertion that ECAC

owed Ca rneg ie app roximately $1 .6 million and tha t the de bt was colle ctible.  In  fact, C arnegie

represented that the debt was paid in full in April 1999.
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However, most of the representations made by Carnegie and its management to the

SEC and to Grant Thornton about the collectibility of the amount stated to be due from ECAC,

and about the appropriateness of gain recognition, were false.  Carnegie's officers,

representatives or agents fabricated a series of events, and created supporting documentation,

to ma ke it ap pear that ECAC 's inde btedness  was  legitimate; tha t the ind ebtedness wa s fully

collectible; and that the indebtedness had been paid in full as a result of the sale of collateral

pledg ed by Nufie ld Investme nts.  

In actuality, the purchaser of ECAC, Value Partners, never agreed that ECAC owed

Carnegie any money.  The $1,419,584 promissory note, which is dated January 21, 1998, was

not sig ned  until at le ast O ctobe r 1998.  Th e no te was bac kdate d to Ja nuary 21, 19 98 m aking  it

appear that ECAC had signed it before the business was sold for $100,000 cash to Value

Partners.  No stock was ever pledged as collateral for ECAC's indebtedness to Carnegie and

the co llateral w as ne ver so ld.  

Carnegie had no legitimate basis to claim that the amount Carnegie reported due from

ECAC was collectible.  Carnegie should not have reported any gain on the sale of the stock of

ECAC to Value Partners.

At the time Carnegie filed its Form 10-SB, Grant Thornton was not aware that the

reported gain on the sale of the stock of ECAC to Value Partners was misrepresented.

4.  Carnegie Misrepresented the Sale of Talidan Assets to Westshire  

Carn egie reported in  its Form 10 -SB th at its Talidan  subs idiary so ld certa in ass ets

(known as the "print media business") to Westshire, on June 22, 1998, for a $2,340,000

promissory note.  Carnegie recognized a gain of approximately $1.6 million on this transaction.

This transac tion was  not a leg itimate, revenue -produ cing tran saction  because W estshire

did no t have s ufficient indepe nden t means to pa y the note .  Payme nts on  the no te (which  were

directed by Gershberg and Pearl) originated from other sources and, in part, were orchestrated
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by selling Carnegie shares.  This sale, too, was backdated to June 22, 1998 to falsify the fact

that it was not completed in 1998.

Westshire was not the intended purchaser of the assets.  Instead, Carnegie sold the

assets to the former owners of Talidan, and Westshire was interposed as a middleman to make

it appear that Carnegie had engaged in a revenue-producing activity.  Carnegie’s management

fraudulently failed to disclose the actual nature of the transaction, including the plan that

W estsh ire receive shares from  the fo rmer  owners o f Talid an to  pay the  note .  Carn egie’s

management reported this “sale” of the Talidan print media assets to Westshire as a legitimate,

reven ue-p roducing tra nsac tion.  Carnegie s h ould n ot have rep orted  any ga in on th is

transaction.

At the time of the filing of Carnegie’s Form 10-SB, Grant Thornton was not aware that

the recognition of gain was inappropriate.

5.  Ca rneg ie Misre pres ented the  Sale  of Rig hts to  Distrib ute MA VIS

On D ecem ber 9 , 1998, Ca rneg ie issu ed a  press relea se in w hich it “a nnounce d tha t it

has entered into a definitive agreement with Tiller International . . . to license, market and

distribute its proprietary MAVIS voice-activated platform in Russia . . . .”  The press release

continued with a statement by Farkas: “the license agreement is for $3.7 million (U.S.), and

includ ed 1 ,000  copie s of M AVIS  software in  Eng lish an d Ru ssian .”

In order for Carnegie to report the recognition of income on this transaction, the

transaction had to have been completed, and Carnegie had to have complied with all of the

terms  of the  distribu tion ag reem ent by Decemb er 31 , 1998.  Ho weve r, the sa le of the righ ts to

distribu te MA VIS in  Russia wa s not c omp leted in  1998, and Ca rneg ie had  not co mplie d with a ll

of its obligations in 1998.  Carnegie backdated the Distributor Agreement, and the

representations Carnegie made concerning the completion of its obligations under the

Distributor Agreement were false.
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Because the sale of the rights to distribute MAVIS in Russia was not completed in 1998,

and Carnegie had not complied with all of its obligations in 1998, it was not appropriate under

app licable  acco unting  princip les fo r Carn egie to  have  repo rted incom e on  the transac tion in its

December 31, 1998 financial statements.  The misstatements or omissions of amounts or

disclosures in Carnegie’s December 31, 1998 financial statements resulted in an overstatement

of Carnegie’s income for that year (and periods within that year).  Instead of reporting net

income for the year ended December 31, 1998, Carnegie should have reported a $3,931,724

loss.

Carnegie’s management had a significant personal financial stake in making it appear

that Carnegie was a profitable company.  In each of these transactions discussed above,

Carn egie's  man agemen t, representa tives and agen ts attem pted  to ma ke it ap pear that C arnegie

was  such  a com pany.  

At the time of the completion of Carnegie’s December 31, 1998 financial statements,

Grant Thornton was not aware that the sale of the rights to distribute MAVIS in Russia was not

com plete in  1998.                                                                                                                 

6.  Carnegie Deceived Grant Thornton

The actions of Carnegie’s management, representatives and agents deceived the

prep arers of its  finan cial s tatem ents  -- Gra nt Thorn ton.  G rant T horn ton a dvised C arne gie's

management that it needed their cooperation to complete the audits of Carnegie's financial

state ments.  T he Janu ary 10 , 199 9 engag ement le tter fo r the a udit o f Carneg ie's

Decemb er 31 , 1998 financial s tatem ents in formed C arnegie tha t: “[O]ur c omp letion o f the audits

will require management's cooperation.  In addition, as required by generally accepted auditing

standards, our procedures will include obtaining written representation from management

conc erning suc h ma tters which w e will rely u pon  . . .  .”

During the course of the audit of Carnegie's December 31, 1998 financial statements,

Grant Thornton's auditors requested that Carnegie provide them with all relevant contracts and
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other supporting documents.  The auditors also directed inquiries to Carnegie's management

about the  acco unting  for tran sactio ns an d ask ed C arnegie's m anagem ent to  expla in the b asis

for tha t acco unting .  In turn , Carn egie p rovide d the  aud itors with  certa in doc ume ntation  and  with

letters a nd m emo randa justifyin g Ca rneg ie's accoun ting fo r the transac tions.  

Grant Thornton's auditors evaluated this documentation and other information and relied

upo n Ca rneg ie's m ana gem ent's  state ments in  reac hing  a conclusion  that C arne gie's

December 31, 1998 financial statements were presented in conformity with GAAP in all material

respects.  In addition, as provided for in the January 10, 1999 engagement letter, and as

required by GAAS, Carnegie's management supplied Grant Thornton with a letter containing

management's written representations.  This letter, signed by Gable, Farkas, Goldstein and

Gree ne in th eir cap acities  as of ficers  and  directo rs of C arnegie, represented tha t Carn egie’s

man agemen t had  provid ed a ll financ ial reco rds and data, had d isclosed a ll related  party

transactions, had disclosed all significant agreements, was unaware of any irregularities

involving its management, and that there were no other material liabilities or gain or loss

contin gencies th at were required  to be  disclo sed.  

As set forth previously, these representations were inaccurate.  Carnegie's management

failed to disclose important documents and information to the auditors, and it also made

numerous misstatements about the transactions reported in Carnegie's December 31, 1998

financial statements and in Carnegie's Forms 10-SB, 10-SB/A and 10-KSB.  Carnegie also

misstated or omitted such information in letters written to the SEC.  By engaging in such

conduct, Carnegie's management misled the auditors and deceived them into concluding that

Carn egie's  Decemb er 31 , 1998 financial s tatem ents w ere p resented  in con form ity with GAAP  in

all material respects.

The Court does not find that expert testimony is necessary to reach the conclusion that

the misstatements and omissions of Carnegie’s management deceived and misled Grant

Thornton thereby thwarting Grant Thornton’s efforts to audit Carnegie’s 1998 financial
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statements in conformity with GAAP.  However, if the Court required such opinion it was

supplied through the testimony of Grant Thornton’s expert Ten Eyck.  The Court credits,

accepts , and  relies  upon Te n Eyc k’s opinio n to th e ex tent th at an y such relia nce  is necessary.

B.  Carnegie Was Contributorily Negligent

Con tributo ry neg ligenc e is a c omp lete ba r to recovery in  Maryland.  Harrison v.

Montgomery County Bd. of Educ., 295  Md. 442 (1983); Prudential Sec., Inc. v. E-Net, Inc., 140

Md. App. 194, 226 (2001) (citing Kassama v. Magat, 136 Md. App. 637 (2001)).  The burden of

provin g con tributo ry neg ligenc e res ts on th e de fendant.  Faith v. Keefer, 127 Md. App. 706, 746

(1999).  A corporation can be contributorily negligent if the corporation's officers, directors or

agents failed to exercise the degree of reasonable and ordinary care that a prudent person

wou ld use  under sim ilar circu msta nces .  See, e.g., Prudential Sec., Inc., 140 Md. App. at 229

(affirm ing finding th at plain tiff corp oration was con tributo rily negligent based  on actions  of its

emp loyees ); W egad  v. Howard Stre et Jewelers, Inc., 326  Md. 40 9, 420 -22 (contributory

neglige nce o f corpo ration ba sed on the negligen t acts of its p rincipals).

Contributory negligence is applicable in accounting malpractice cases, and it is an

abso lute de fense if the  client's  neg ligenc e con tributed to the  client's  allege d injurie s.  See

Wegad , 326  Md. a t 418  (client s hou ld not b e insu lated f rom its  own  shor tcom ings);  E. F. Hutton

Mortgage Corp., 690 F. Supp. 1465 (D.Md. 1988) (plaintiff’s contributory negligence barred

recovery against accountant).  In Wegad , the Court of Appeals denied recovery to the client of

an accou ntant on the groun d that the client’s proper supervision of the a ccountant m ay have

indep endently dis close d the  source of  the clie nt's alleged  injuries .  Wegad , 326 Md. 409.   The

Court noted that "[w]e do not believe that a client can discharge its duty to protect itself by

closing its eyes and refraining from taking any action other than employing an accountant when

pruden ce requires  that it should also  take indep enden t measu res to shield itself from  harm."  Id.

at 420.  



12 The Court also held that any negligent conduct by the accountants could not be the proximate cause of

any damage to the company in light of the fraudulent and negligent acts of its officers.
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The Court does not recite here the factual findings on which it has concluded that

Carnegie’s officers, represen tatives and agents w ere negligent.  Thos e facts are set forth above

at “XIA ”, in som e de tail.  Here it is su fficien t to poin t out tha t the inte ntiona l nature of a  client’s

acts d oes n ot preclude  a find ing of  contr ibutory neglig ence .  See Stratton v. Sacks, 99 B.R. 686

(1989 ) (Harvey, J).12  Carnegie’s failure to disclose its affiliation and inaccurate reporting of the

four transactions in 1998, as set forth above, was, at a minimum, negligent.  That negligence

caus ed C arnegie’s fin ancia l statem ents to  be m ateria lly inaccurate  and  the SEC to  scrutin ize its

representations.  Accordingly, the plaintiffs are barred from recovering from Grant Thornton for

any alle ged  neg ligenc e by it.  

To the extent that the plaintiffs attempt to place the blame on Grant Thornton for failing

to uncove r Carn egie’s  man agemen t’s con duct, th e attempt fails for  seve ral reasons .  First,

Gran t Tho rnton  was  not required to co mb C arnegie's file s to se arch  for do cum ents is  an e ffort to

police Carnegie's management, representatives and agents to provide material information.

“Audito rs are not detec tives hired  to ferret ou t fraud . . . .”  Cenco Inc., 686 F.2d at 454.  It was

Carnegie's duty to provide accurate and complete information regarding its operations and

transaction s that w ere m ateria l to the f inanc ial state men ts.  Second ,  GAA S specifica lly

recognizes that intentional conduct by a company's management may prevent an auditor from

detecting m ateria l miss tatem ents in  financial sta teme nts.  AICPA Professional Standards,

Sec tion 31 6.10 . 

XII.    CONCLUSION 

In summary, the plaintiffs have failed to prove the elements of any of their claims against

Grant Thorn ton or their negligence claim a gainst Flach.  The  plaintiffs have also failed to prove

any quantifiable damages as a result of the trading halt or that any action or omission of Grant
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Thornton’s caused them damage.  Grant Thornton, on the other hand, has convincingly proven

that Carnegie, by the misstatements and omissions of its management, representatives and

agents, thw arted  Gran t Tho rnton ’s effo rts to au dit Ca rneg ie’s fina ncial s tatem ents a ccord ing to

GAA P.  

Grant Thornton fulfilled its responsibility to provide independent accounting; the SEC

fulfilled its responsibility to provide conscientious government oversight, and the AMEX fulfilled

its resp onsib ility to prote ct pote ntial investors – all b efore  the m anipu lations  of Ca rneg ie’s

man agemen t resu lted in th e wide spread public tra ding in  Carn egie’s  stock .  Even  if Carn egie

had p roven a  claim resulting in d ama ge ag ainst G rant Th ornton , equity would prev ent this C ourt

from re warding a wro ngdo er.

Judgment will be entered for defendants and against plaintiffs with costs to be paid by

plaintiffs.

____________________ ____________________________

Date Kaye A. Allison

Judge


